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BOOK THE SECOND. 
Or nr RIGHTS or THINGS. 


CunarrzkR THE FIRST. 


— 


Or PROPERTY, N CEN RAI. 


M former book of theſe commentaries having 
treated at large of the jura perſonarum, or ſuch 
rights and duties as are annexed to the perſons of 
men, the objects of our enquiry in this ſecond book will be 
the jura rerum, or, thoſe rights which a man may acquire 
in and to ſuch external things as are unconnected with his 
perſon. Theſe are what the writers on natural law ſtile the 
right of dominion, or property, concerning the nature and 
original of which I ſhall firſt premiſe a few obſervations, be- 
fore I proceed to diſtribute and conſider its ſeveral objects. 


Vor, II. Wk Turns 


2 The Rios | Book II. 


THERE is nothing which ſo generally ſtrikes the imagi- 
nation, and engages the affections of mankind, as the right 
of property; or that ſole and deſpotic dominion which one 
man claims and exerciſes over the external things of the 
world, in total excluſion of the right of any other individual 
in the univerſe. And yet there are very few that will give 
themſelves the trouble to conſider the original and foundati- 
on of this right. Pleaſed as we are with the poſſeſſion, we 
ſeem afraid to look back to the means by which it was ac- 
quired, as if fearful of ſome defect in our title; or at beſt 
we reſt ſatisfied with the deciſion of the laws in our favour, 
without examining the reaſon or authority.upon which thoſe 
laws have been built. We think it enough that our title is 
derived by the grant of the former proprietor, by deſcent 
from our anceſtors, or by the laſt will and teſtament of the 
dying owner; not caring to refle& that (accurately and 
ſtrictly ſpeaking) there is no foundation in nature or in na- 
tural law, why a ſet of words upon parchment ſhould con- 
. vey the dominion of land ; why the ſon ſhould have a right 
to exclude his fellow creatures from a determinate ſpot of 
ground, becauſe his father had done ſo before him; or why 
the occupier of a particular field or of a jewel, when lying 
on his death-bed and no longer able to maintain poſſeſſion, 
ſhould be entitled to tell the reſt of the world which of 
them ſhould enjoy it after him. Theſe enquiries, it muſt 
be owned, would be uſeleſs and even troubleſome in com- 
mon life. It is well if the maſs of mankind will obey the 
laws when made, without ſcrutinizing too nicely into the 
reaſons of making them. But, when law is to be conſider- 
ed not only as matter of practice, but alſo as a rational ſci- 
ence, it cannot be improper or uſeleſs to examine more 
deeply the rudiments and e of theſe poſitive conſti- 


tutions of ſociety. 


Ix the beginning of the world, we are informed by holy 
writ, the all-bountiful creator gave to man © dominion over 
cc all the earth; and over the a. of the ſea, and over the 
« fowl of the air, and over "Lg thing that moveth 

0 20 1 upon 
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& upon the earth (a).“ This is the only true and ſolid 
foundation of man's dominoin over external things, what- 
ever airy. metaphyſical, notions may have been ſtarted by 
fanciful writers upon this ſubject. The earth therefore, 
and all things therein, are the general property of all man- 
kind, excluſive vf other beings, from the immediate gift of 
the creator. And, while the earth continued bare of inha- 
bitants, it is reaſonable to ſuppoſe, tha all was in common 
among them, and that every one took from the public ſtock 
to his own uſe ſuch things as his immediate neceſſities re- 


quired. 


Tursx general notions of property were then ſufficient to 
anſwer all the purpoſes of human life; and might perhaps 
fill have anſwered them, had it been poſſible for mankind ' 
to have remained in a ſtate of primaeval ſimplicity: as may 
be collected from the manners of many American vations 
when firſt diſcovered by the Europeans; and from the an- 
tient method of living among the firſt 'uropeans themſelves, 
if we may credit either the memorials of them preſerved in 
the golden age of the poets, of the uniform accounts given 
by hiſtorians of thoſe times, wherein © erant omnia communia 
& ef indiviſa omnibus, deluti unum cunfiis patrimonium 
ce efſet (b).“ Not that this communion of goods ſeems ever 
to have been applicable, even in the earlieſt ages, to aught 
but the /ub/lance of the thing; nor could be extended to the 
uſe of it, For, by the law of nature and reaſon, he who firſt 
began to uſe it, acquired therein a kind of tranſient proper- 
ty, that laſted ſo long as he was uſing it, and no longer (c): 
or, to ſpeak with greater preciſion, the right of poſſeſſion 
continued for the ſame time only that the a of poſſeſſion 
laſted. Thus the ground was in common, and no part of it 
was the permanent property of any man in particular: yet 
whoever was in the occupation of any determinate ſpot of 
it, for reſt, for ſhade, or the like, acquired for the time a 
ſort of ownerſhip, from which it would have been unjuſt, 
and contrary to the law of nature, to have driven him by 
force; but the inſtant that he quitted the uſe or occupation of 


60 Cen. i. a8. (e) Joſlin. þ 43. 6. . e) Barbeyv Put L 4. e. 4 
| Az | | it, 
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it, another might ſeiſe it without injuſtice. Thus alſo a 
vine or other tree might be ſaid to be in common, as all men 
were equally entitled to its produce; and yet any private in- 
dividual might gain the ſole property of the fruit, which 
he had gathered for his own repaſt. A doctrine well illuſ- 
trated by Cicero, who compares the world to a great thea- 
tre, which is common to the public, and yet the place which 
any man has taken is for the time his own (d). 


Bur when mankind increaſed in number, craft, and am- 
bition, it became neceſſary to entertain conceptions of more 
permanent dominion; and to appropriate to individuals not 
the immediate »/e only, but the very ſub/ance of the thing 
to be uſed. Other wiſe innumerable tumults muſt have 
ariſen, and the good order of the world been continu- 
ally broken and diſturbed, while a variety of perſons were 
ſtriving who ſhould get the firſt occupation of the ſame 
thing, or diſputing which of them had aQually gained it. 
As human life alſo grew more and more refined, abundance 
of conveniences were deviſed to render it more caſy, com- 
modious, and agreeable; as, habitations for ſhelter and 
ſafety, and raiment for warmth and decency. But no man 
would be at the trouble to provide either, ſo long as he had 
only an uſufructuary property in them, which was to ceaſe 
the inſtant that he quitted poſſeſſion ;3—-if, as ſoon as he 
walked out of his tent, or pulled off his garment, the next 
ſtranger who came by would have a zight to inhabit the 
one, and to wear the other. In the caſe of habitations in 
particular, it was natural to obſerve, that even the brute 
creation, to whom every thing elſe was in common, main- 
tained a kind of permanent property in their dwellings, eſ- 
pecially for the protection of their young; that the birds 
of the air had neſts, and the beaſts of the fields had ca- 
verns, the invaſion of which they eſteemed a very fla- 
grant injuſtice, and would ſacrifice their lives to preſerve 
them. Hence a property was ſoon eſtabliſhed in every 
man's houſe and home-ſtall; which ſeem to have been 
originally mere temporary huts or moveable cabins, 


d) Quemadmodum theatrum, cum commune ſit, recte tamen dici pateſt, ejus 
. ber cum quem guiſque geeuparit, De Fit. I 3.6.20, 
| | ſuited 
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ſuited to the deſign of Providence for more ſpeedily peopling 
the earth, and ſuited to the wandering life of their owners, 
before any extenſive property in the ſoil or ground was eſta- 
bliſhed. And there can be no doubt, but that moveables of 
every kind became ſooner appropriated than the permanent 
ſubſtantial ſoil: partly becauſe they were more ſuſceptible 
of a long occupancy, which might be continued for months 
together without any ſenſible interruption, and at length by 
uſage ripen into an eſtabliſhed right ; but principally becauſe 
few of them could be fit for uſe, till improved and meliorat- 
ed by the bodily labour of the occupant : which bodily la- 
bour, beſtowed upon any ſubject which before lay in com- 
mon to all men, is univerſally allowed to give the faireſt . 
and moſt reaſonable title to an excluſive property therein, 


Tur article of food was a more immediate call, and 
therefore a more early conſideration. Such, as were not 
contented with the ſpontaneous product of the earth, ſought 
for a more ſolid refreſhment in the fleſh of beafts, which 
they obtained by hunting. But the frequent diſappoint- 
ments, incident to that method of proviſion, induced them 
to gather together ſuch animals as were of a more tame 
and ſequacious nature; and to eſtabliſh a permanent pro- 
perty in their flocks and herds, in order to ſuſtain them- 
ſelves in a leſs precarious manner, partly by the milk of 
the dams, and partly. by the fleſh of the young. The ſuppott 
of theſe their cattle made the article of water alſo a very 
important point. And therefore the book of Geneſis (the moſt 
venerable monument of antiquity, conſidered merely with a 
view to hiſtory) will furniſh us with frequent inſtances of 
violent contentions concerning wells; the excluſive proper- 
ty of which appears to have been eſtabliſhed in the firſt 
digger of occupant, even in ſuch places where the ground 
and herbage remained yet in common. Thus we find 
Abraham, who was but a ſojourner, aſſerting his right to a 
well in the country of Abimelech, and exacting an oath 
for his ſecurity, *“ becauſe he had digged that well (e).“ 
And Iſaac, about ninety years afterwards, re- claimed this 


(e) Gen, 21, 30. 


AZ His 
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his father's property ; and, after much contention with the 
Philiſtines, was ſuffered to enjoy it in peace (f). 


Al this while the ſoil and paſture of the earth remain- 
ed it It in common as before, and open to every occupant : 
except perhaps in the neighbourhood of towns, where the 
neceſſity of a ſole and excluſive property in lands (for the 
ſake of ' agriculture) was earlier felt, and therefore more 
readily complied with. Otherwiſe, when the multitude of 
men and cattle had conſumed every convenience on one ſpot 
of ground, it was deemed a natural right to ſeize upon and 
occupy ſuch lands as would more eaſily ſupply their neceſſi- 
ties. This practice is ſtill retained among the wild and un- 
cultivated nations that have never been formed into civil 
ſtates, like the Tartars and others in the eaſt; where the 
climate itſelf, and the boundle!s extent of their territory, 
conſpire to retain them till in the ſame ſavage ſtate of va- 
grant liberty, which was univerſal in the earlieſt ages; and 
which Tacitus informs us continued among the Germans 
till the decline of the Roman empire (g). We have alſo a 
ſtriking example of the ſame kind in the hiſtory of Abraham 
and his nephew Lot (h). When their joint ſubſtance be- 
came ſo great, that paſture and other conveniences grew 
ſcarce, the natural conſequence was, that a ſtrife aroſe be- 
tween their ſervants; ſo that it was no longer praQticable to 
dwell together. This contention Abraham thus endeavour- 
ed to compoſe: *© let there be no ſtrife, I pray thee, be- 
« tween thee and me. Is not the whole land before thee ? 
« Separate thyſelf, I pray thee, from me. If thou wilt 
cc take the left hand, them will I go to the right; or if thou 
« depart to the right hand, then will I go to the left.” 
This plainly implies an acknowledged right, in either, to 
occupy whatever ground he pleaſed, that was not pre-occu- 
pied by other tribes. © And Lot lifted up his eyes, and 
« beheld all the plain of Jordan, that it was well watered 
cc every way, even as the garden of the Lord. Then Lot 
- « choſe him all the plain of Jordan, and journeyed eaſt ; 
« and Abraham dwelt in the land of Canaan.” 


(f) Gen, 26, 18. 18, Fc. wt Campus, ut nemus lacuit, D 
(e) clan diſcreti et diverſi;, ut fonr, Germ. p 6. (h 's 28 Is . mor. 
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UyroN the ſame principle was founded the right of mi- 
gration, or ſending colonies to find out new habitations, 
when the mother country was overcharged with inhabi- 
tants; which was praQtiſed as well by the Phaenicians and 
Greeks, as the Germans, Scythians, and other northern 
people. And, ſo long as it was confined to the ſtocking 
and cultivation of deſart uninhabited countries, it kept ſtrict- 
ly within the limits of the law of nature. But how far the 
ſeiſing on countries already peopled, and driving out or maſ- 
ſacring the innocent and defenceleſs natives, merely becauſe 
they diſſered from their invaders in language, in religion, 
in cuſtoms, in government, or in colour; how far ſuch a 
conduct was conſonant to nature, to reaſon, or to chriſtiani- 
ty, deſerved well to be conſidered by thoſe, who have ren- 
dered their names immortal by thus civilizing mankind. 


As the world by degrees grew more populous, it daily be- 
came more difficult to find out new ſpots to inhabit, with- 
out encroaching upon former occupants ; and, by conſtant- 
ly occupying the ſame individual ſpot, the fruits of the 
earth were conſumed, and its ſpontaneous produce deſtroy- 
ed, without any proviſion for a future ſupply or ſucceſſion. 
It therefore became neceſſary to purſue ſome regular me- 
thod of providing a conſtant ſubſiſtence; and this neceſſity 
produced, or at leaſt promoted and encouraged, the art of 
agriculture, And the art of agriculture, by a regular con- 
ne xion and conſequence, introduced and eſtabliſhed the idea 
of a more permanent property in the ſoil, than had hither- 
to. been received and adopted, It was clear that the earth 
would not produce her fruits in ſufficient quantities, with- 
out the aſſiſtance of tillage : but who would be at the pains 
of tilling it, if another might watch an opportunity to ſeiſe 
upon and enjoy the product of his induſtry, art, and la- 
bour? Had not therefore a ſeparate property in lands, as 
well as moveables, been veſted in ſome individuals, the 
world muſt have continued a foreſt, and men have been mere 
animals of prey; which, according to ſome philoſophers, is 
the genuine | ſtate of nature. Whereas now (fo graciouſly 

A4 has. 
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has Providence,interwoven our duty and our happineſs to- 
gether) the reſult of this very neceſſity has been the enno- 
bling of the human. ſpecies, by giving it opportunities of 
improving its rational faculties, as well as of exerting its natu- 
ral. Neceſſity begat property; and, in order to enſure that 
Property, recourſe was had to civil ſociety, which brought 
along with it a long train of inſeparable concomitants 
ſtates, government, laws, puniſhments and the public exer- 
ciſe of religious duties. 'Thus connected together, it was 
found that a part only of ſociety was ſufficient to provide, by 
their manual labour, for the neceſſary ſubſiſtence of all; and 
leiſure was given to others to cultivate the human naw, to 
invent uſeful arts, and to lay the foundations of ſcience. 


THz only queſtion remaining is, how this property be- 
came actually veſted ; or what it is that gaye a man an ex- 
cluſive right to retain in a permanent manner that ſpecific 
land, which before belonged generally to every body, but 
particularly to nobody. And, as we before obſerved that 
occupancy gave the right to the temporary uſe of the ſoil, 
ſo it is agreed upon all hands that occupancy gave alſo the 
original right to the permanent property in the ſubſtance of 
the earth itſelf ; whieh excludes every one elſe but the own- 
er from the uſe of it. There is indeed ſome difference a- 
mong the writers on natural law, concerning the reaſon why 
occupancy ſhould convey this right, and inveſt one with this 
abſolute property: Grotius and Puffendorf inſiſting, that 
this right of occupancy. is founded upon a tacit and implied 
aſſent of all mankind, that the firſt occupant ſhould become 
the owner; and Barbeyrac, Titius, Mr. Locke, and others, 
holding, that there is no ſuch. implied afſent, neither is it ne- 
ceſſary that there ſhould be; for that the very act of occu- 
pancy, alone, being a degree of bodily labour, is from a 
principle of natura] Juſtice, withoyt any conſent or compact, 
ſufficient of itſelf to gain a title. A diſpute. that ſavours too 
much of nice and ſcholaſtic refinement! However, both ſides 
agree in this, that occupancy 1s the thing by which the title 
was in fact originally gained; every man ſeiſing to his own 
continued uſe ſuch ſpots of ground as he found moſt agree- 


able 
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able to his own convenience, provided he found them un» 
occupied by any one elſe. 


ProPERTY, both in lands and 8 being thus 
originally acquired by the firſt taker, which taking amounts 
to a declaration that he intends to appropriate the thing to 
his own uſe, it remains in him, by the principles of univer- 
ſal law, till ſuch time as he does ſome other act which 
ſhews an intention to abandon it: for then it becomes, na- 
: turally ſpeaking, publici Juris once more, and is liable again 
to be appropriated by the next occupant, So if one is poſ- 
ſeſſed of a jewel, and caſts it into the ſea or a public high- 
way, this is ſuch an expreſs dereliction, that a property will 
be veſted in the firſt fortunate finder that will ſeiſe it to his 
own uſe. But if he hides it privately in the earth, or other 
ſecret place, and it is diſcovered, the finder acquires no pro- 
perty therein; for the owner hath not by this act declared 
any intention to abandon it, but rather the contrary: and 
if he loſes or drops it by accident, it cannot be collected 
from thence, that he deſigned to quit the poſſeſſion ; and 
therefore i in ſuch caſe the property ſtill remains in the loſer, 
who may claim it again of the finder. And this, we may 
remember, is the doctrine of the law,of England, with re- 
lation to treaſure trove (i). 


Bur this method, of one man's abandoning his property, 
and another's ſeiſing the vacant poſſeſſion, however well 
founded in theory, could not long ſubſiſt in fact. It was cal- 
culated merely far the rudiments of civil ſociety, and neceſ- 
ſarily ceaſed among the complicated . intereſts and artificial 
refinements of polite and eſtabliſhed governments. In theſe 
it was found, that what became inconvenient or uſeleſs to 
one man was highly convenient and uſeful to another; who 
was ready to give in exchange for it ſome equivalent, that 
was equally deſirable to the former proprietor. Thus mu- 
tual convenience introduced commercial traffic, and the re- 
ciprocal transfer of property by ſale, grant, or convey- 
ance : which may be conſidered either as a continuance 


(i) See bock I. pag. 285. 


of 
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of the original poſſeſſion which the firſt occupant had; or 
as an abandoning of the thing by the preſent owner, and 


an immediate ſucceſſive occupancy of the ſame by the new 
| proprietor. The voluntary dereliction of the owner, and 


delivering the poſſeſſion to another individual, amount to a 
transfer of the property; the proprietor declaring his in- 
tention no longer to occupy the thing himſelf, but that his 
own right of occupancy ſhall be veſted in the new acquirer. 
Or, taken in the other light, if I agree to part with an acre 
of my land to Titius, the deed of conveyance is an evi- 
dence of my having abandoned the property, and 'Titius, 
being the only or firſt man acquainted with ſuch my in- 
tention, immediately ſteps in and ſeiſes the vacant poſſeſſion : 
thus the conſent expreſſed by the conveyance gives Titius 
a good right againſt me; and poſſeſſion, or occupancy, con- 
firms that right againſt all the world beſides. 


Tux moſt univerſal and effectual way, of abandoning 
property, is by the death of the occupant : when, both the 


actual poſſeſſion and intention of keeping poſſeſſion ceaſing, 
the property, which is founded upon ſuch poſſeſſion and in- 


tention, ought alfo to ceaſe of courſe. For, naturally ſpeak- 
ing, the inftant a man ceaſes to be, he ceaſes to have an 
dominion ; elſe, if he had a right to difpoſe of his acquift- 
tions one moment beyond his life, he would alſo have a 
right to direct their diſpoſal for a million of ages after him 
which would be highly abſurd and inconvenient. All pro- 
perty muſt therefore ceaſe upon death, conſidering men as 
abſolute individuals, and unconneQed with cwil ſociety: 
for then, by the principles before eſtabliſhed, the next 
immediate occupant would acquire a right in all that the 
deceaſed poſſeſſed. But as, under civilized governments 
which are calculated for the peace of mankind, ſuch a con- 
ſtitution would be productive of endleſs diſturbances, the 
univerſal law of almoſt every nation (which is a kind of 
ſecondary law of nature) has either given the dying per- 


ſon a power of continuing his property, by diſpoſing of 


his poſſeſſions by will; or, in caſe he neglects to diſpoſe 


of it, or is not permitted to make any diſpoſition at all, 
the 
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the municipal law of the country then ſteps in, and declares 
who ſhall be the ſucceſſor, repreſentative, or heir of the de- 
ceaſed; that is, who alone ſhall have a right to enter upon 
this vacant poſſeſſion, in order to avoid that confuſion, which 
its becoming again common would occaſion (j). And far- 
ther, in caſe no teſtament be permitted by the law, or none 
be made, and no heir can be found ſo qualified as the law 
requires, ſtill, to prevent the robuſt title of occupancy from 
again taking place, the doctrine of eſcheats is adopted in 
almoſt every country; whereby the ſovereign of the ſtate, 
and thofe who claim under his authority, are the ultimate 
heirs, and ſucceed to thoſe inheritances, to which no other 
title can be formed. | | 


Tx right of inheritance, or deſcent to the children and 
relations of the deceaſed, ſeems to have been allowed muck 
earlier than the right of deviſing by teſtament. We are apt 
to conceive at firſt view that it has nature on its ſide; yet 
we often miſtake for nature what we find eſtabliſhed by long 
and inveterate cuſtom, It is certainly a wiſe and effectual, 
but clearly a political, eſtabliſhment ; ſince the permanent 
right of property, veſted in the anceſtor himſelf, was no na- 
tural, but merely a civil, right, It is true, that the tranſ- 
miſſion of one's poſſeſſions to poſterity has an evident ten- 
dency to make a man a good citizen and a uſeful member 
of ſociety: it ſets the paſſions on the ſide of duty, and 
prompts a man to deſerve well of the public, when he is 
ſure that the reward of his ſervices will not die with him- 
ſelf, but be tranſmitted to thoſe with whom he is connected 
by the deareſt and moſt tender affections. Yet, reaſonable 
as this foundation of the right of inheritance may ſeem, 
it is probable that its immediate original aroſe not from 
ſpeculations altogether ſo delicate and refined; and, if not 
from fortuitous circumſtances, at leaſt from a plainer and 
more ſimple principle. A man's children or neareſt rela- 

tions are uſually about him on his death-bed, and are the 


(J) lt is principally to prevent any heritance does not fo properly deſcend, 
vacancy of poſſeſſion, that the civil law as continue in the hands of the ſurvi- 
conſiders father and ſon as one perſon; vor. Ff. 28. 3. 11. 
ſo that upon the death uf either, the in- 


earlieſt : 


12 The RiGcnrTs Boox II. 
earlieſt witneſſes of his deceaſe. They became therefore 
generally the next immediate occupants, till at length in 
proceſs of time this frequent uſage ripened into general law. 
And therefore alſo in the earlieſt ages, on failure of children, 
a man's ſervants born under his roof were allowed to be his 

| Heirs; being immediately on the ſpot when he died. For 
we find the old patriarch Abraham expreſsly declaring, that 
„ ſince God had given him no ſeed, his ſteward Eliezer, 
one born in his houſe, was his heir (K).“ 


WII property continued only for life, teſtaments were 
uſeleſs and unknown; and, when it became inheritable, the 
inheritance was long indefeaſible, and the children or heirs 

at law were incapable of excluſion by will. Till at length 
it was found, that ſo ſtrict a rule of inheritance made heirs 
diſobedient and headſtrong, defrauded creditors of their juſt - 
debts, and prevented many provident fathers from dividing 
or charging their eſtates as the exigence of their families 
required. This introduced pretty generally the right of 
diſpoſing one's property, or a part of it, by tefament ; that 
is, by written or oral inſtructions properly witneſſed and 
authenticated, according to the pleaſure of thEUeceaſed ; 
which we therefore emphatically ſtile his w///, This was 
eſtabliſhed in ſome countries much later than in others, 
With us in England, till modern times, a man could only 
diſpoſe of one third of his moveables from his wife and chil- 
dren: and, in general, no will was permitted of lands till the 
reign of Henry the eighth ; and then only of a certain porti- 
on : for it was not till after the reſtoration that the power of 
deviſing real property became ſo univerſal as at preſent. 


T4 Wilrs therefore and teſtaments, rights of inheritance 
[ | | and ſucceſſions, are all of them creatures of the civil 
| or municipal laws, and accordingly are in all reſpeQs 
regulated by them; every diſtin country having dif- 
ferent ceremonies and requiſites to make a teſtament com- 
pletely valid: neither does any thing vary more then 
the right of inheritance under different national eſtabliſh» 


lf | (E) Gen. 15. 3. 


ments, - 
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ments. In England particularly this diverſity is carried to 
ſuch. a. length, as if it had been meant to point out the 
power of. the laws in regulating the ſucceſſion to property, 
and how- futile every claim muſt be that has not its foun- 
dation in the poſitive rules of the ſtate, In perſonal eſtates 
the father may ſucceed to his children; in landed property 
he never can be their immediate heir, by any the remoteſt 
poſſibility: in general only the eldeſt ſon, in ſome places only 
the youngeſt, in others all the ſons together, have a right to 
fucceed to the inheritance: in real eſtates males are prefer- 
red to females, and the eldeſt male will uſually. exclude the 
reſt; in the diviſion of perſonal eſtates, the females of equal 
degree are admitted together with the males, and no right 
of primogeniture is allowed. 


Tuis one conſideration may help to remove the ſeruples 
of many well-meaning perſons, who ſet up a miſtaken con- 
ſcience in oppoſition to the rules of law. If a man diſinhe- 
rits his ſon, by a will duly executed, and leaves his eſtate to 
a ſtranger, there are many who conſider this proceeding as 
contrary to natural juſtice: while others ſo ſcrupulouſly ad- 
here to the ſuppoſed. intention of the dead, that if a will of 
lands be atteſted only by two witneſſes inſtead of tbree, which! 
the law requires, they are apt to imagine that the heir is 
bound in conſcience to relinquiſh his title to the deviſee. 
But both of them certainly proceed upon very erroneous 
principles: as if, on the one hand, the ſon had by nature 
a right to ſucceed to his father's lands; or as if, on the 
other hand, the owner was by nature intitled to direct 
the ſucceſſion of his property after his own deceaſe. Wheres 
as the law of nature ſuggeſts, that on the death of the poſ- 
ſeſſor the eſtate ſnould again become common, and be open 
to the next occupant; unleſs otherwiſe ordered for the ſake 
of civil peace by the poſitive law of ſociety. The poſitive 
law of ſociety, which is with us the municipal law of Eng- 
land, direQs it to veſt in ſuch perſon as the laſt proprie- 
tor ſhall by will, attended with certain requiſites, aps 
point; and, in defect of ſuch appointment, to go to ſome 
particular perſon, who, from the reſult of certain local 

conſti- 
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conſtitutions, appears to be heir at law. Hence it follows, 
that, where the appointment is regularly made, there can- 
not be a ſhadow of right in any one but the perſon appoint- 
ed: and, where the neceſſary requiſites are omitted, the 
right of the heir is equally ſtrong and built upon as ſolid a 
foundation, as the right of the deviſee would have been, 
ſuppoſing ſuch requiſites were obſerved. 


Bur, after all, there are ſome few things, which not- 
withſtanding the general introduction and continuance of 
property, muſt ſtill unavoidably remain in common; being 
ſuch wherein nothing but an uſufructuary property is capa- 
ble of being had; and therefore they ſtill belong to the firſt 
occupant, during the time he holds poſſeſſion of them, and 
no longer. Such (among others) are the elements of light, 
air, and water; which a man may occupy by means of his 
windows, his gardens, his mills, and other conveniences: 
ſuch alſo are the generality of thoſe animals which are ſaid 
to be ferae naturae, or of a wild and untameable diſpoſition ; 
which any man may ſeiſe upon and keep for his own uſe or 
pleaſure. All theſe things, ſo long as they remain in poſ- 
ſeſſion, every man has a right to enjoy without diſturbance z 
but if once they eſcape from his cuſtody, or he voluntarily 
abandons the uſe of them, they return to the common ſtock, 
and any man elſe has an equal right to ſeiſe and enjoy them 
afterwards. 


AGAIN; there are other things, in which a permanent 
property may ſubſiſt, not only as to the temporary uſe, but 
alſo the ſolid ſubſiſtance; and which yet would be frequent- 
ly found without a proprietor, had not the wiſdom of the 
law provided a remedy to obviate this inconvenience. Such 
are foreſts and other waſte grounds, which were omitted 
to be appropriated in the general diſtribution of lands: 
ſuch alſo are wrecks, eſtrays, and that ſpecies of wild ani- 
mals, which the arbitrary conſtitutions of poſitive law have 
diſtinguiſhed from the reſt by the well-known appellation, 


of game. With regard to theſe and ſome others, as 
diſtur- 
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diſturbances and quarrels would frequently ariſe among in- 
dividuals, contending about the acquiſition of this ſpecies 
of property by firſt occupancy, the law has therefore wiſe- 
ly cut up the root of diſſenſion, by veſting the things them- 
ſelves in the ſovereign of the ſtate; vr elſe in his repreſen- 
tatives, appointed and authorized by him, being uſually 
the lords of manors. And thus the legiſlature of England 
has univerſally promoted the grand ends of civil ſociety, the 
peace and ſecurity of individuals, by ſteadily purſuing that 
wiſe and orderly maxim, of aſſigning to every thing capa- 
ble of ownerſhip a legal and determinate owner. 


Crarrer 
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HE obje&s of dominion or property are things, as 
contradiſtinguiſhed from. perſons : and things are by 
the law of England diſtributed into two kinds; things real, 
and things perſonal. Things real are ſuch as are perma- 
nent, fixed, and immoveable, which cannot be carried out 
of their place; as lands and tenements: things perſonal are 
goods, money, and all other moveables; which may at- 
tend the owner's perſon wherever he thinks proper to go. 


In treating of things real, let us conſider, firſt, their ſe- 
veral ſorts or kinds; ſecondly, the tenures by which they 
may be holden; thirdly, the eſtates which may be had in 
them ; and, fourthly, the title to them, and the manner of 

acquiring and loſing it. 1 8 


FirsT, with regard to their ſeveral ſorts or kinds, 
things real are uſually ſaid to conſiſt in lands, tene- 
ments, or hereditaments. Land comprehends all things 
of a permanent, ſubſtantial nature; being a word of a 
yery extenſive ſignification, as will preſently appear more 
at large. Tenement is a word of ſtill greater extent; and 
though in its vulgar acceptation it is only applied to 

| houſes 
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houſes and other buildings, yet in its original, proper, and 
legal ſenſe it ſignifies every thing that may be holden, pro- 
vided it be of a permanent nature; whether it be of a ſub- 

ſtantial and ſenſible, or of an unſubſtantial ideal kind. Thus 
 liberum tenementum; franktenement, or freehold, is applicable 
not only to lands and other ſalid objects, but alſo to offices, 
rents, commons, and the like (a): and as lands and houſes 
are tenements, ſo is an advowſon a tenement; and a fran- 
chiſe, an office, a right of common, a peerage, or other 
property of the like unſubſtantial kind, ate, all of them, le- 
gally ſpeaking, tenements (b). But an hereditament, ſays 
ſir Edward Coke (c), is by much the largeſt and moſt com- 
prehenſive expreſlion ; for it includes not only lands and te- 
nements, but whatſoever may be inberited, be it corporeal, 
or incorporeal, real, perſonal, or mixed. Thus an heir 
loom, or implement of furniture which by cuſtom deſcends 
to the heir together with an houſe, is neither land, nor te- 
nement,. but a mere moveable; yet, being inheritable, it 
is comprized under the general word, hereditament: and 
ſo a condition, the benefit of which may deſcend to a man 
from his anceftor, is alſo an, hereditament (d). 


HEREDITAMENTS then, to uſe the largeſt expreſſion, are 
of two kinds, corporeal, and incorporeal, Corporeal con- 
fiſt of ſuch as affect the ſenſes; ſuch as may be feen and 
handled by the body: incorporeal are not the object of ſen- 
ſation, can neither be ſeen nor handled, are creatures of the 
mind, and exiſt only in contemplation. 


CoRrox AL hereditaments conſiſt wholly of ſubſlantial 
and permanent objects; all which may he comprehended un- 
der the general denomination of land only. For land, ſays fir 
Edward Coke (e), comprehendeth in its legal ſignification any 
ground, ſoil, or earth whatſoever ; as arable, meadows, pa- 
ſtures, woods, moors, waters, mariſhes, furzes, and heath, Tt 


Co. Lit. 6. (e) 1-oft. 6. loſt. 
6) Bid. 1 20. (4) 3 Rep. 2. nn 
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legally includeth alſo all caſtles, houſes, and other buildings: 
for they conſiſt, ſaith he, of two things; /and, which is the 


foundation; and f/rufure thereupon : ſo that, if I convey 


the land or ground, the ſtructure or building paſſeth there- 
with. It is obſervable that water 1s here mentioned as a ſpe- 


cies of land, which may ſeem a kind of ſoleciſm; but ſuch 


is the language of the law: and I cannot bring an action 


to recover poſſeſſion of a pool or other piece of water, by 


the name of water only; either by calculating its capacity, 
as, for ſo many cubical yards; or, by ſuperficial meaſure, for 
twenty acres of water; or by a general deſcription, as for a 
pond, a watercourſe, or a rivulet: but I muſt bring my ac- 
tion for the land that lies at the bottom, and muſt call it 
twenty acres of land covered with water (f). For water is a 


' moveable, wandering thing, and muſt of neceſſity continue 


common by the law of nature; ſo that I can only have a 
temporary, tranſient, uſufruQuary property therein: where- 
fore if a body of water runs out of my pond into another 
man's, I have no right to reclaim it. But the land, which 
that water covers, is permanent, fixed, and immoveable : 

and therefore in this I may have a certain, ſubſtantial pro- 


perty; of which the law will take notice, and not of the 
other. 


Lax hath alſo, in its legal ſignification, an indefivite ex- 
tent, upwards as well as downwards. Cuj us eft ſolum, ejus ef 
uſque ad coelum, is the maxim of the law, upwards; thcre- 
fore no man may erect any building, of the like, to over- 


hang another's land : and, downwards, whatever is in a di- 


rect line between the ſurface-of any land, and the center of 
the earth, belongs to the owner of the ſurface; as is every 
day's experience in the mining countries So that the word 
te land” includes not only the face of the earth, but every 
thing under it, or over it. And therefore if a man grants all 
his lands, he grants thereby all his mines of metal and other 
foſſils, his woods, his waters, and his houſes, as well as his 
fields and meadows. Not but the particular names of the 


things are equally ſufficient to paſs them, except in the in- 


(f) Browal. 142. 
ſtance 
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Nance of water; by a grant of which, nothing paſſes but a 
right of fiſhing (g): but the capital diſtinQion is this; that 
by the name of a caſtle, meſſuage, toft, croft, or the like, 
nothing elſe will paſs, except what falls with the utmoſt 
propriety under the term made uſe of; but by the name of 
land, which is nomen generaliſſimum, every thing terreſtrial 
will paſs (h). 


(g} Co. Litt. 4. (b) Co. Litt. 4, s, 6. 
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CHAPTER THE vir; 
Or INCORPOREAL HEREDITAMENTS. 


3 


N incorporeal hereditament is a right iſſuing out of a 

io thing corporate (whether real or perſonal) or con- 

cerning, or annexed to, or exerciſible within, the ſame (a). 

It is not the thing corporate itſelf, which may conſiſt in 

lands, houſes, jewels, or the like; but ſomething collateral 

.thereto, as a rent iſſuing out of thoſe lands or houſes, or an 

office relating to thoſe jewels. In ſhort, as the logicians 

ſpeak, corporeal hereditaments are the ſubſtance, which. 

may always be ſeen, always handled: incorporeal heredita- 

ments are but a ſort of accidents, which inhere in and are 

ſupported by that ſubſtance ; and may belong, or not belong 

to it, without any viſible alteration therem. Their exiſtence 

is merely in idea and abſtracted contemplation ; though their 

effects and profits may be frequently objects of our bodily 

ſenſes. And indeed, if we could fix a clear notion of an in- 

corporeal hereditament, we muſt be careful not to confound 

together the profits produced, and the thing, or heredita- 

ment, which produces them. An annuity, for inſtance, is 

an incorporeal hereditament : for though the money, which 

is the fruit or product of this annuity; is doubtleſs of a cor- 

Ki poreal nature, yet the annuity itſelf, which produces that 

#4 money, is à thing inviſible, has only a mental exiſtence, 
: and cannot be delivered over from hand to hand, So tithes, _ 


(a) Co, Litt. 19, 20. 


Cn. z. of TrinGcs. 21 
if we conſider the produce of them, as the tenth ſheaf or 
tenth lamb, ſeem to be completely corporeal; yet they are 
indeed incorporeal hereditaments: for they, being merely 
a contingent right, collateral to or iſſuing out of lands, can 
never be the object of ſenſe: they are neither capable of 
being ſhewn to t the eye, nor of being delivered into bodily 

poſſeſſion. 


IncoRPOREAL hereditaments are principally of ten ſorts; 
advowſons, tithes, commons, ways, offices, dignities, fran- 
chiſes, corodies or penſions, annuities, and rents. 


I. Abvowsox is the right of preſentation to a church, 
or eccleſiaſtical benefice. Advowſon, advacatio, ſigniſies 
in clientelgm recipere, the taking into protection; and there- 
fore is ſynonymous with patronage, patronatus : and he wha 
has the right of advowſon is called the patron of the church. 
For, when lords of manors firſt built churches on their own 


demeſnes, and appointed the tithes of thoſe manors to be 


paid to the officiating miniſters, which before were given 
to the clergy in common (from whence, as was formerly 
mentioned (b), aroſe the diviſion of pariſhes) the lord, who 
thus built a church, and endowed it with glebe or land, 
had of common right a power annexed of nominating ſuch 
miniſter as he pleaſed (provided he was cagonically quali- 
fied) to officiate in that church of which he was the founder, 
endower, maintainer, or, in one word, the patron (e). 


Tr1s inſtance of an advowſon will completely illuſtrate 
the nature of an incorporeal hereditament. It is not it- 
ſelf the bodily poſſeſſion of the church and its appenda- 
ges; but it is a right to give ſome other man a title to 
ſuch bodily poſſeſſion, The advowſon is the object of 
neither the ſight, nor the touch; and yet it perpetually 
exiſts in the mind's eye, and in contemplation of law It 
cannot be delivered trom man to man by any. viſible bo- 


[d) Vol. I. pag. 109. A appears alſo to 8 been al- 
(e) This original of the jur patre- lowed in the Reman empire. Nev. 56. 
__ by building and endowing the f. 12, C. 4. New. 118. c. 23. 
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dily transfer, nor can any corporal poſſeſſion be had of it. 
If the patron takes corporal poſſeſſion of the church, the 
church- yard, the glebe or the like, he intrudes on another 
man's property; for to theſe the parſon has an excluſive 
right, The patronage can therefore be only conveyed by 


operation of law, by verbal grant, either oral or written, 


which is a kind of inviſible, mental transfer: and being fo 
veſted, it lies dormant and unnoticed, till occaſion calls it 
forth'; when it produces a viſible, corporeal-fruit, by in- 
titling ſome clerk, whom the patron ſhall pleaſe to nomi- 


nate, to enter and receive bodily poſſeſſion of the lands and 
tenements of the church. 


Ap vows oxs are either advowſons appendant, or advow- 
ſons in groſs. Lords of manors being originally the only 
founders, and of courſe the only patrons, of churches (d), 
the right of patronage or preſentation, ſo long as it conti- 
nues annexed to the poſſeſſion of the manor, as ſome have 
done from the foundation of the church to this day, is call- 
ed an advowſon appendant (e): and it will paſs, or be con- 


| veyed, together with the manor, as incident and appendant 


thereto, by a grant of the manor only, without adding any 
other words (f). But where the property of the advowſon 
has been once ſeparated from the property of the manor, 


by legal conveyance, it is called an advowſon in groſs, or at 


large, and never can be appendant any more; but is for the 


future annexed to the perſon of its owner, and not to his 
manor or lands (g). 


ApvowsoNs are alſo either preſentative, collative, or 
dona tive (h). An advowſon preſentative is where the pa- 
tron hath a right of preſentation to the biſhop or ordinary, 
and moreover to demand of him to inſtitute his clerk, if 
he find him canonically qualified : and this is the moft 
uſual advowſon. An advowſon collative is where the 
biſhop and patron are one and the ſame perſon: in 
which caſe the biſhop cannot preſent to himſelf ; but 


d Co. Litt. þ 9. f) Co. Litt. 97 b) Co, Litt, 20. x 
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he does, by the one act of collation, or conferring the bene- 


fice, the whole that is done in common caſes, by both pre - 


ſentation and inſtitution. An advowſon donative is when 
the king, or any ſubje& by his licence, doth found a church 
or chapel, and ordains that it ſhall be merely in the gift or 
diſpoſal of the patron ; ſubject to his viſitation only, and not 
to that of the ordinary ; and veſted abſolutely in the clerk by 
the patron's deed of donation, without preſentation, inſtitu- 
tion, or induction (i). This is ſaid to have been antiently 
the only way of conferring eccleſiaſtical benefices in Eng- 
land; the method of inſtitution by the biſhop not being eſta- 
bliſhed more early than the time of arch-biſhop Becket in 
the reign of Henry II. (x). And therefore though pope Alex- 
ander III (1), in a letter to Becket, ſeverely inveighs againſt 
the prava conſuetudo, as he calls it, of inveſtiture conferred 
by the patron only, this however ſhews what was then the 
common uſage, Others contend, that the claim of the bi- 
ſhops to inſtitution is as old as the firſt planting of chriſtia- 
nity in this iſland; and in proof of it they allege a letter 
from the Engliſh nobility to the pope, in the reign of Hen- 


ry the third, recorded by Matthew Paris (m), which 


ſpeaks of preſentation to the biſhop as a thing immemori- 


al. The truth ſeems to be, that, where the benefice was to 
be conferred op a mere layman, he was firſt preſented to the 
biſhop, in order to receive ordination, who was at liberty 
to examine and refuſe him; but where the clerk was al- 
ready in orders, the living was uſually veſted in him by the 
ſole donation of the patron; till about the middle of the 
twelfth century, when the pope and his biſhops endeavour- 
ed to introduce a kind of feodal dominion ever eccleſiaſtical 
benefices, and, in conſequence of that, began to claim and 
exerciſe the right of inſtitution univerſaliy, as a ſpecies of 
ſpiritual inveſtiture, 


HoweveR this may be, if, as the law now ſtands, the true 
atron onze waives this privilege of donation, and preſents to 


the biſhop, and his clerk is admitted and inſtituted, the ad- 


(i) Co. Litt. 344. (1) Decretal, J. 3. t. 7. c. 3. 
(k) Seld. tith. c. 12. F. 2. (m) A. D. 1239. 
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vowſon is now become for ever preſentative, and ſhall ne- 
ver be donative any more (n). For theſe exceptions to ge- 
neral rules, and common right, are ever looked upon by the 
law in an unfavourable view, and conſtrued as ſtricly as 


* _ Poſſible. If therefore the patron, in whom fuch peculiar 


Tight reſides, does once give up that right, the law, which 
loves uniformity, will interpret it to be done with an in- 
tention of giving it up for ever; and will therefore reduce 
it to the ſtandard of other eccleſiaſtical livings. 


II. A stconp ſpecies of incorporeal hereditaments is 
that of tithes; which are defined to be the tenth part of the 
increaſe, yearly arifing and renewing from the profits of 
lands, the ſtock upon lands, and the perſonal induſtry of the 
inhabitants: the firſt ſpecies being uſually called predial, as 
of corn, graſs, hops, and wood (d); the ſecond mixed, as of 
wool, milk, pigs, c. (p), conſiſting of natural products, but 
nurtured and preſerved in part by the care of man; and of 
theſe the tenth part muſt be paid in groſs: the third perſo- 
nal, as of manual occupations, trades, fiſheries, and the like; 
and of theſe only the tenth part of the clear gains and pro- 
fits is due (q). | 


IT is not to be expected from the nature of theſe general 
* commentaries, that I ſhould particularly ſpecify, what things 
are tithable, and what not, the time when, or the manner 
and proportion in which, tithes are uſually due. For this I 
muſt refer to ſuch authors as have treated the mattèr in de- 
tail: and ſhall only obſerve, that, in general tithes are to be 
paid for every thing that yields an annual increaſe, as corn, 
hay, fruit, cattle, pouftry, and the like; but not for any 
thing that is of the ſubſtance of the earth, or is not of annu- 
al increaſe, as ſtone, lime, chalk, and the like: nor for crea- 
tures that are of a wild nature, or ferae naturae, as deer, 
hawks, Sc. whoſe increaſe, fo as to profit the owner, is not 
annual, but caſual (r). It will rather be our buſineſs to con- 
ſider, 1. The original of the right of tithes, 2. In whom 


(n) Co, Litt. 344. Cro. Jac, 63+ (q) 1 Roll. Abr, 6g6. 
(o) 1 Roll, Abr. 635. 2 laſt. 649+ (r) 2 laſt, 654. 
(p) Thid. 4 


that 
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that right at preſent ſubſiſts. 3. Who may be — 
either totally or in part, from paying them. 


4 As to theiekciginal, 1 will natputehe tile ol the clove. 


gy to the tithes upon any divine right ; though ſuch a right 


certainly commenced, and I believe as certainly ceaſed, with 


the Jewiſh theocracy. Yet an honourable and competent 
maintenance for the miniſters of the goſpel, is, undoubted- 
ly, jure divino; whatever the particular mode of that main- 
tenance may be, For, beſides the poſitive precepts of the 
new teſtament, natural reaſon will tell us, that an order of 
men, who are ſeparated from the world, and excluded from 
other luctative profeſſions, for the ſake of the reft of man- 
kind, have a right to be furniſhed with the neceſſaries, 
conveniences, and moderate enjoyments of life, at their ex- 
penſe, for whoſe benefit they forego the uſual means of 
providing them. Accordingly all municipal laws have pro- 
vided a liberal and decent maintenance for their national 
prieſts or clergy : ours in particular hath eſtabliſhed this of 
tithes, probably in imitation of the Jewiſh law: and per- 
haps, conſidering the degenerate ſtate of the world in 
neral, it may be more beneficial to the Engliſh clergy to 
found their title on the law of the land, than upon any di- 
vine right whatſoever, unacknowledged and unſupported 
by temporal ſanctions. | 


Vir cannot preciſely aſcertain the time when tithes were 
firſt introduced into this country. Poſlibly they were co- 
temporary with the planting of chriſtianity among the Sax- 
ons, by Auguſtin the monk, about the end of the ſixth 
century. But the firſt mention of them, which I have met 
with in any written Engliſh law, is in a conſtitutional de- 
cree, made in a ſynod held A. D. 786 (s), wherein the 
payment of tithes in general is ſtrongly enjoined. This 
canon, or decree, which at firſt bound not the laity, was 


effeQually confirmed by two kingdoms of the heptarchy, 


in their parliamentary conventions of eſtates, reſpective- 


(s) Selden, c. 8. . 2. Is 
ly 
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ly conſiſting of the kings of Mercia and Northumberland, 
the biſhops, dukes, ſenators, and people. Which was a few 
years later than the time that Charlemagne eſtabliſhed the 
payment of them in France (t), and made that famous divi- 
fion of them into four parts; one to maintain the edifice 
of the church, the ſecond to ſupport the poor, the third the 
biſhop, and the fourth the parochial clergy (v) 


Tux next authentic mention of them is in the foedus Ed- 
wardi et Gutbruni; or the laws agreed upon between king 
Guthrun the Dane, and Altred and his ſon Edward the el- 
der, ſucceſſive kings of England, about the year goo. This 
was a kind of treaty between thoſe monarchs, which may 
be found at large in the Anglo-Saxon laws (u) ; wherein it 
was neceſſary, as Guthrun was a pagan, to provide for the 
ſubſiſtence of the chriſtian clergy under his dominion; and, 
accordingly, we find (w) the payment of tithes not only en- 
Joined, but a penalty added upon non-obſervance; which law 
is ſeconded by thoſe of Athelſtan (x), about the year 930. 
And this is as much as can certainly be traced out, with 
regard to their legal original. 


2. Wr are next to conſider the perſons to whom they 
are due, And upon their firſt introduction (as hath for- 
merly been obſerved) (y) though every man was obliged 
to pay tithes in general, yet he might give them to what 
prieſts he pleaſed (z); which were called arbitrary conſecra- 
tions of tithes: or he might pay them into the hands of the 
biſhop, wha diſtributed among his dioceſan clergy the re- 
venues of the church, which were then in common (a). But, 
when dioceſes were divided into pariſhes, the tithes of each 
pariſh were allotted to its own particular miniſter : firſt by 
common conſent, or the appointments of lords of manors, 
and afterwards by the written law of the Jand (b). 


(t) A. D. 7 (x) cap. 1 
(v) Book 1 . 11. Seld. c. 6. F. 7. (y) Book I. Introd J. 4. 
Sp of laws, b. 31. c. 12. (z) 2 Inſt. 646. Hob. 296; 
(u) 8 pag. 51. (a) Seld. c. 9 F. 4 
(w) cap. 6 | (b) 2 Edgar. c. 1 Tx, Canut. e. 11 


HO w- 


ek. 482. (g) a Inſt. 641, 
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HoweEveER, arbitrary conſecrations of tithes took place 
again afterwards, and became in general uſe till the time of 
king John (c). Which was probably owing to the intrigues 
of the regular clergy, or monks of the Benedictine and other 
rules, under archbiſhop Dunſtan and his ſucceſſors; who 
endeavoured to wean the people from paying their dues to 
the ſecular or parochial clergy, (a much more valuable ſet 
of men than themſelves) and were then in hopes to have 
drawn, by ſanQimonious pretences to extraordinary purity 
of life, all eccleſiaſtical profits to the coffers of their own ſo- 
cieties. And this will naturally enough account for the 
number and. riches of the monaſteries and religious houſes, 
which were founded in thoſe days, and which were fre- 
quently endowed with tithes. For a layman, who was ob- 
liged to pay his tithes ſomewhere, might think it good po- 
licy to erect an abbey, and there pay them to his own 
monks : or grant them to ſome abbey already erected; ſince 
for this dotation, which really coſt the patron little or no- 
thing, he might, according to the ſuperſtition of the times, 
have maſſes for ever ſung for his ſoul. But, in proceſs of 
years, the income of the poor laborious pariſh prieſts being 
ſcandalouſly reduced by theſe arbitrary conſecrations of 
tithes, it was remedied by pope Innocent the third (d) about 
the year 1200 in a decretal epiſtle, ſent to the archbiſhop of 
Canterbury, and dated from the palace of Lateran: which 
has occaſioned fir Henry Hobart and others to miſtake it for 
a decree of the council of Lateran held A. D. 1179, which 
only prohibited what was called the infeodation of tithes, 
or their being granted to mere laymen (e); whereas this let- 
ter of pope Innocent to the archbiſhopenjoined the payment 
of tithes to the parſons of the reſpective pariſhes where every 
man inhabited, agreeable to what was afterwards directed 
by the ſame pope in other countries (f). This epiſtle, ſays 
fir Edward Coke (g), bound not the lay ſubjeQs of this realm; 
but, being reaſonable and juſt (and, he might have added, 


(c) Selden. c. 11. (e) Decretal. J. 3. t. 30. c. 19 
(d) Opera Au necent. III. tem 2. (f) Bid. c. 26. 


being 
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being correſpondent to the antient law) it was allowed of, 
and fo became lex terrace. This put an effectual ſtop to all 
the arbitrary conſecrations of tithes; except ſome footſteps 
which ftill continue of thoſe portions of tithes, which the par- 
fon of one pariſh hath, though rarely, a right to claim in ano- 
ther: for it is now univerſally held (h), that tithes are due, 
of common right, to the parſon-of the pariſh, unleſs there 
be a ſpecial exemption. This parſon of the pariſh, we have 
formerly ſeen (i), may be either the actual incumbent, or 
elſe the appropriator of the benefice; appropriations being 
a method of endowing monaſteries, which ſeems. to have 
been deviſed by the regular clergy, by way of ſubſtitution 
to arbitrary conſecrations of tithes (&). | 


3. W x obſerved that tithes are due to the parſon of com- 
mon right, unleſs by ſpecial exemption; let us therefore 
ſee, thirdly, who may be exempted from the payment of 
tithes, and how. Lands, and their occupiers, may be ex- 
empted or diſcharged from the payment of. tithes, either in 


part or totally, firſt, by a real compoſition ; or ſecondly, 


by cuſtom or preſcription, 


Fs, a real compoſition is when an agreement is made 
between the owner of the lands, and the parſon or vicar, 
with the conſent of the ordinary and of the patron, that 
ſuch lands ſhall for the future be diſcharged from payment 
of tithes, by reaſon of ſome land or other real recompenſo 
given to the parſon, in lieu and ſatisfaction thereof (I). 


This was permitted by law, betauſe it was ſuppoſed that 


the clergy would be no loſers by ſuch compoſition; ſince 
the conſent of the ordinary, whoſe duty it is to take care of 
the church in general, and of the patron, whoſe intereſt it is 
to protect that particular church, were both made neceſlary 
to render the compoſition effectual: and hence have ariſen 
all ſuch compoſitions as exiſt at this day by foree of the com- 
mon law. But, experience ſhewing that even this caution 


(h) Regiſt. 46. Hob. 296. by his royal prerogative, has a right ta 
(i) Book 1. pag. 372. all the tithes. See book I. pag. 110. 


(*) la extraparochial places the king, (1) 2 laſt. 490. Regiſt, 38. 13 Rep. 40, 
Was 
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was ineffectual, and the poſſeſſions af the church being, by 
this and other means, every day diminiſhed, the diſabling 
ſtatute 13 Eliz. c. 10. was made, which prevents, among 
other ſpiritual perſons, all parſons and vicars trom making 
any conveyances of the eſtates of their churches, other than 
for three lives or twenty one years. 80 that now, by vir- 
tue of this ſtatute, no real compoſition made ſince the 13 
Eliz. is good for any longer term than three lives or twen- 
ty one years, though made by conſent of the patron and or- 
dinary: which has indeed effectually demoliſhed this kind 
of traffick; ſuch compoſitions being now rarely heard of, 
unleſs by abthority of parliament. 


SECONDLY, a diſcharge by cuſtom or preſcription, is 
where time out of mind ſuch perſons or ſuch lands have 
been, either partially or totally, diſcharged from the pay- 
ment of tithes. And this immemorial uſage is binding upon 
all parties, as it is in its nature an evidence of univerſal con- 
ſent and acquieſcence; and with reaſon ſuppoſes a real 
compoſition to have been formerly made. This cuſtom or 
Preſcription is either de modo decimandi, or de non decimando. 


A modus decimandi, commonly called by the ſimple name 
of a modus only, is where there is by cuſtom a particular 
manner of tithing allowed, different from the general law of 
taking tithes in kind, which are the actual tent part of the 
annual increaſe. This is ſometimes a pecuniary compenſati- 
on, as twopence an acre for the tithe of land: ſometimes it is 
a compenſation in work and labour, as that the parſon ſhall 
have only the twelfth cock of hay, and not the tenth, in con- 
ſideration of the owner's making it for him : ſometimes, in 
lieu of a large quantity of crude or imperfect tithe, the par- 
ſon ſhall have a leſs quantity, when arrived to greater ma- 
turity, as a couple of fowls in lieu of tithe eggs; and the 
like. Any means, in ſhort, whereby the general law of 
tithing is altered, and a new method of taking them is in- 


troduced, 1s called. a madus decimandi „or ſpecial manner of 
tithing. 


— 


To 
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To make a good and ſufficient modus, the following rules 
| muſt be obſerved. 1. It muſt be certain and invariable (m), 
for payment of different ſums will prove it to be no modus, 
that is, no original real compoſition; becauſe that muſt 
have been one and the ſame, from its firſt original to the pre- 
ſent time. 2. The thing given, in lieu of tithes, muſt be 
beneficial to the parſon, and not for the emolument of third 
perſons only (n) : thus a modus, to repair the church in lieu 
of tithes, is not good, becauſe that is an advantage to the 
pariſh only; but to repair the chancel is a good modus, fot 
that is an advantage to the parſon. 3. It muſt be ſome- 
thing different from the thing compounded for (o): one 
load of hay, in lieu of a// tithe hay, is no good modus: for 
no parſon would, bend fide, make a compoſition to receive 
leſs than his due in the ſame ſpecies of tithe; and therefore 
the law will not ſuppoſe it poſſible for ſuch compoſition to 
| have exiſted. 4. One cannot be diſcharged from payment 
of one ſpecies of tithe, by paying a modus for another (p). 
Thus a modus of 19. for every milch cow will diſcharge the 
tithe of mileb kine, but not of barren cattle: for tithe is, of 
common right, due for both ; and therefore a modus for one 
ſhall never be a diſcharge for the other. 5. The recompenſe 
muſt be in its nature as durable as the tithes diſcharged by 
it; that is, an inheritance certain (q): and therefore a mo- 
dus that every inhabitant of a houſe ſhall pay 4 d. a year, in 
lieu of the owner's tithes, is no good modus; for poſſibly 
the houſe may not be inhabited, and then the recompenſe 
will be loſt. 6. The modus mult not be too large, which 
in law is called a rank modus: as if the real value of the 
tithes be 60 J. per annum, and a modus is ſuggeſted of 40 J. 
this modus will not be good; though one of 40s. might 
have been valid (r). For, in theſe caſes of preſcriptive or 
cuſtomary modus's, the law ſuppoſes an original real com- 
poſition to have been regularly made; which being loſt 
by length of time, the immemorial uſage is admitted 


(en) 1 Keb. 602. | (p) Cre. Elz. 446. Salk. 657. 
In) 1 Roll. Abr. 649. (q) 2 P. Wus. 462. "My 
(s) 1 Lev. 179. | (r) 11 Mod. 66, 
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as evidence to ſhew that it once did exiſt, and that from 
thence ſuch uſage was derived. Now time of memory hath 
been long ago aſcertained by the law to commence from the 
reign of Richard the firſt (s); and any cuſtom may be de- 
ſtroyed by evidence of its non-exiſtence in any part of the 
long period from his days to the preſent : wherefore, as this 
real compoſition is ſuppoſed to have been an equitable con- 
tract, or the full value of the tithes, at the time of making 
it, if the modus ſet up is ſo rank and large, as that it beyond 
diſpute exceeds the value of the tithes in the time of Ri- 
chard the firſt, this modus is felo de ſe and deſtroys itſelf. For, 
as it would be deſtroyed by any direct evidence to prove its 
non-exiſtence at any time ſince that aera, ſo alſo it is de- 
ſtroyed by carrying in itſelf this internal evidence of a much 
later original. 


A PRESCRIPTION de non decimands is a claim to be en- 
_ tirely diſcharged of tithes, and to pay no compenſation in 
lieu of them. Thus the king by his prerogative is diſcharg- 
ed from all tithes (t). So a vicar ſhall pay no tithes to the 
rector, nor the rector to the vicar, for ecclefia decimas non 
ſolvit eccleſiae (u). But theſe privileges are perſanal to both 
the king and the clergy ; for their tenant or leſſee ſhall pay 
tithes of the ſame land, though in their own occupation it 
is not tithable. And, generally ſpeaking, it is an eſtabliſh- 
ed rule, that in /ay hands, modus de non decimando non va- 
let (w). But ſpiritual perſons or corporations, as mona- 
ſteries, abbots, biſhops, and the like, were always ca- 
pable of having their lands totally diſcharged of tithes, 
by various ways (x): as, 1. By real compoſition: 2. By 
the pope's bull of exemption : 3. By unity of poſſeſſion ; 
as when the rectory of a pariſh, and lands in the fame 
pariſh, ,both belonged to a religious houſe, thoſe lands 


(e) This rule was adopted, when by date of legal preſcription or memory 
the ſtatute of Weſtm. 1. (3 Edw. I. c. ſkould ſtill continue to be reckoned 
39 ) the reign of Richard I. was made from an aeia ſo very antiquated. See 2 
the time of limitation in a writ of right. Roll. Abr. 269. pl. 16. 

But, ſince by the ſtatute 32 Hen. VIII. (t) Cro, Elis. 511. 

c. 2, this period (in a writ of right) hath (u)] id. 479. 

been — rationally reduced to fixty (w) Ibid. 811. * 
Jears, it leems unaccountable, that the () Hob. zog. Cro, Jac, 308. 


were 
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were diſcharged of tithes by this unity of poſſeſſion: 4. By 
preſcription; having never been liable to tithes, by mn 
always in ſpiritual hands: 5. By virtue of their order; 
the knights templars, ciſtercians, and others,- whoſe lands 
were privileged by the pope with a diſcharge of tithes (y). 
Though, upon the diſſolution of abbeys by Henry VIII, moſt 
of theſe exemptions from tithes would have fallen with 
them, and the lands become tithable again; had they not 
been ſupported and upheld by the ſtatute 31 Hen, VIII. c. 13. 
which enacts, that all perſons who ſhould come to the poſ- 
ſeſſion of the lands of any abbey then diſſolved, ſhould hold 
them free and diſcharged of tithes, in as large and ample a 
manner as the abbeys themſelves formerly held them. And 
from this original have ſprung all the lands, which, being in 
lay hands, do at preſent claim to be tithe-free: for, if a 
man-can ſhew his lands to have been ſuch abbey lands, and 
alſo immemorially diſcharged of tithes by any of the means 
before-mentioned, this is now a good preſcription de non de- 


cimando. But he muſt ſhew both theſe requiſites: for ab- 
bey lands, without a ſpecial ground of diſcharge, are not 


diſcharged of courſe; neither will any preſcription de non 
decimands avail in total diſcharge of tithes, unleſs it relates 


to ſuch abbey lands. 


m.. CoMmon, or right of common, appears from its 


very definition to be an incorporeal hereditament: being a 


profit which a man hath in the land of another; as to feed 
his beaſts, to catch fiſh, to dig turf, to cut wood, or the 
like (2). And hence common is chiefly of four ſorts; com- 
mon of paſture, of piſcary, of turbary, and of eſtovers. 


1. Co Mo of paſture is a right of feeding one's beaſts 
on another's land; for in thoſe waſte grounds, which are 
uſually called commons, the property of the ſoil is general- 
ly in the lord of the manor; as in common fields it is in 
the particular tenants. This kind of common is either ap- 
pendant, appurtenant, becauſe of vicinage, or in groſs (a). 


{y) 2 Rep. 44. Seld. tich. c. 13. G. 2. r Finch, law. 157. (a) Co. Litt. 122. 
Common 
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Common aþpendant is a right, belonging to the owners 
or occupiers of arable land, to put commonable beaſts upon 
the lord's waſte, and upon the lands of other perſons with- 
in, the ſame manor. 'Commonable beaſts are either beaſts 
of the plough, or ſuch as manure the ground. 'This is a 
matter of moſt univerſal right; and it was originally per- 
mitted (b), not only for the encouragement of agriculture, 
but for the neceſſity of the thing. For, when lords of 
manors granted out parcels of lands to tenants, for ſervices 
ether done or to be done, theſe tenants could not plough or 
manure the land without beaſts; theſe beaſts could not. be 
ſuſtained without paſture; and paſture could not be had but 
in the lord's waſtes, and on the unincloſed fallow grounds 
of themſelves and the other tenants. The law therefore 
annexed this right of common, as inſeparably incident, to 
the grant of the lands; and this was the original of com- 
mon appendant: which obtains in Sweden, and other nor- 
thern kingdoms, much in the ſame manner as in Eng- 
land (c). Common appurtenant is where the owner of land 
has a right to put in other beaſts, beſides ſuch as are gene- 
rally commonable; as hogs, goats, and the like, which nei- 

ther plough nor manure the ground. This, not ariſing from 
the neceſſity of the thing, like common appendant, is there- 
fore not of common right; but can only be clafmed by im- 
memorial uſage and preſcription (d), which the law eſteems 
ſufficient proof of a ſpecial grant or agreement for this pur- 
poſe. Common becauſe of vicinage, or, neighbourhood, is 
where the inhabitants of two townſhips, which lie contigu- 
ons to each other, have uſually intercommoned with one 
another; the beaſts of the one ſtraying mutually into the 
other's fields, without any moleſtation from either. 'This is 
indeed only a permiſſive right, intended to excuſe what in 
ſtrictneſs is a treſpaſs in both, and to prevent a multiplicity 
of fits: and therefore either townſhip mav encloſe and har 
out the other, though they have intercommoned time out of 
mind. Neither hath any perſon of one town a right to put 


(b)2 loft; 86. (e) Stierak. de jare Snenem, I. 2. c.6, (0) Co. Liu. 122; 
Vor. II. C his 


* 
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his beaſts originally! into the other's common; but if they 


eſcape, and ſtray thither of themſelves, the law winks at 
the treſpaſs (e). Common in groſs, or at large, is ſuch as 


is neither appendant nor appurtenant to land, but is annex- 
ed to a man's perſon ; being granted to him and his heirs by 
deed: or it may be claimed by preſcriptive right, as by par- 
Jon of a church, or the like corporation ſole. I his is a ſez 
parate inheritance, entirely diſtin& from any landed pro- 
periy, and may be veſted i in one who has not a foot of ground 
in the manor. 


All theſe ſpecies 122 common, may be, dig 


"uſually are limited as to number and time; but there are 
alſo commons without ſtint, which laſt all the year, By the 
| Natute of Merton however, and other ſubſequent ſtatutes (f), 


the lord of the manor may encloſe ſo much of the waſte s 
he pleaſes, for tillage and woodground, provided he leaves 
common ſufficient for thoſe that are entitled thereto, This 
encloſure, when juſtifiable, is called in law (e approving z? 
an antient expreſſion ſignifying the ſame as © improy- 
e ing (g). The lord hath the ſole intereſt in the ſoil; but 
the intereſt of the lord and commoner, in the Cold, are 
looked upon in law as mutual. They may both bring ac- 
tions for damage done, either againſt ſtrangers, or each o- 
ther; the lord for the public injury, and each commoner for 


/ his private damage (h). 


2, 3. Common of piſcary is a liberty of fiſhing in another 


man's waters; as common of turbary is a liberty of digging 
turf upon another's ground (i). There is alſo a common of 
digging for coals, minerals, ſtones, and the like. All theſe 


bear a reſemblance to common of paſture in many reſpects; 
though in one point they go much farther : common of pa- 
ſture being only a tight of feeding on the herbage and veſture 
of the ſoil, which renews annually; but common of turbary, 
and the reſt, are a right of carrying away the very ſoil itſelf, 


(e) Co. Lite. c 13 2 Inſt. 47 4. 
(x) 20 Hen. III. c. 4. 29 Geo. It, ) 9 Rep. 113. 
c. 36, and 31 on; Il. c. oy (i) Co. Lit. 122, 


4. Cou- 
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4. Como of eſtovers (from fer, to furniſh) is a lis 
berty of taking neceſſary wood, for the uſe or furniture of a 
farm, from off another's eſtate. The Saxon word, bote, is 
of the ſame ſignification with the French eerst; and there- 
fore houſe-bote is a ſufficient allowance of wood, to repairs 
or to burn in, the houſe; which latter is ſometimes called 
fire-bote : plough-bote and cart-bote are wood to be em- 
ployed in making and repairing all inſtruments of huſban- 
dry: and hay-bote or hedge-bote is wood for repairing of 
hays, hedges, or fences. Theſe botes or eſtovers muſt be 
reaſonable ones; and ſuch any tenant or leſſee may take off 
the land let or demiſed to him, without waiting for any leave, 
aſſignment, or appointment of the leſſor, unleſs he be re- 
ſtrained by ſpecial covenant to the contrary 0). 


Tuxssx ſeveral ſpecies of commons do all originally reſult 
from the ſame neceſſity as common of paſture; viz. for the 
maintenance and carrying on of huſbandry; common of 
piſcary being given for the ſuſtenance of the tenant's fami- 
ly; common of turbary and fire-bote for his fuel; and 
houſe-bote, plough-bote, cart-bote, and hedge-bote, for 
repairing his houſe, his inſtruments of tillage, and the ne- 
ceſſary fences of his grounds. 


IV. A yFourTH ſpecies of incorporeal hereditaments 
is that of ways; or the right of going over another 
man's ground. I ſpeak not here of the king's highways, 
which lead from town to town; nor yet of common Ways, 
leading from a village into the field; but of private ways, in 
which a particular man may have an intereſt and a right, 
though onother be owner of the ſoil. This may be ground- 
ed on a ſpecial permiſſion ; as when the owner of the land 
grants to another a liberty of paſſing over his grounds, to go 
to church, to market, or the like: in which caſe the gift or 
grant is particular, and confined to the grantee alone; it dies 
with the perſon ; and, if the grantee leaves the country, he 
cannot aſſign over his right to any other; nor can he juſtify 


(k) Co. Litt. 41, IND 
C2 taking 
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taking another perſon in his company ((). A way may be 
alſo by preſcription; as if all the owners and occupiers of 
ſuch a farm have immemorially uſed to croſs another's . 
ground: for this immemorial uſage ſuppoſes an original 
grant, whereby a right of way thus appurtenant to land 
may clearly be created. A right of way may alſo atiſe by 
act and operation of law: for, if a man grants me a piece of 
ground in the middle of his field, he at the ſame time tacitly 
and impliedly gives me a way to come at it; and I may croſs 
His land for that- purpoſe without treſpaſs (m), For when 
the law doth give any thing to one, it giveth impliedly 
whatſoever is neceſſary for enjoying the ſame (n). By the 
law of the twelve tables at Rome, where a man had the 
right of way over another's land, and the road was out of re- 
pair, he who had the right of way might go over any part of 
the land he pleaſed : which was the eſtabliſhed rule in pub-' 
lic as well as private ways. And the law of England, in 
both caſes, ſeems to correſpond with the Roman (o). 


V. Opr1cts, which are a right to exerciſe a public or pri- 
vate employment, and to the fees and emoluments thereun- 
to belonging, are alſo incorporeal hereditaments: whether 
public, as thoſe of magiſtrates ; or private, as of bailiffs, re- 
ceivers, and the like. For a man may have an eſtate in them, 
either to him and his heirs, or for life, or for a term of years, 
or during pleaſure only : ſave only that offices of public truſt 
cannot be granted for a term of years, eſpecially if they con- 
cern the adminiſtration of juſtice, for then they might per- 
haps veſt in executors or adminiſtrators (p). Neither can any 
Judicial office be granted in reverſion ; becauſe, though the 
grantee may be able to perform it at the thine of the grant, 
yet before the office falls he may become unable and inſuffi- 
cient: but miniſterial offices may be fo granted (q); for thoſe 
may be executed by deputy. Alſo, by ſtatute 5 and 6 Edw. VI. 
c. 16. no public office ſhall be ſold, under pain of diſability to 
diſpoſe of or hold it. For the law preſumes that he, who buys 


<Q Finch, law. 31, 2 Show. 28. 1 Jon. 29). 
m) Bid. 63. (p) 9 Rep. 97. 
(a) Co. Litt. 56. (q) 11 Rep. 4. 


%) Lord Raym. 725, 1 Drownul, 212. 
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an office, will by bribery, extortion, or other unlawful 
means, make his purchaſe good, to the manifeſt detriment 
of the public. 


VI. Di6n1T1Ets bear a near relation to offices. Of the 
nature of theſe we treated at large in the former book (r) ; 
it will therefore be here ſufficient to mention them as a 
ſpecies of incorporeal hereditaments, wherein a man may 
have a property or eſtate. 


VII. FRaxcnists are a ſeventh ſpecies. Franchiſe and 
liberty are uſed as ſynonymous terms: and their definition 
is (s), a royal privilege, or branch of the king's prerogative, 
ſubſiſting in the hands of a ſubject. Being therefore derived 
from the crown, they muſt ariſe from the king's grant; or, 
in ſome caſes, may be held by preſcription, which, as has 
been frequently ſaid, preſuppoſes a grant. The kinds of 
them are various, and almoſt infinite: I will here briefly 
touch upon ſome of the principal; premiſing only, that 
they may be veſted in either natural perſons or bodies poli- 
tic; in one man, or in many: but the ſame identical fran- 
chiſe, that has before been granted to one, cannot be beſtow- 
ed on another; for that would prejudice the former grant (t). 


To bea county palatine is a franchiſe, veſted in a number 
of perſons. It is likewiſe a franchiſe for a number of perſons 
to be incorporate, and ſubſiſt as a body politic, with a power 
to maintain perpetual ſucceſſion and do other corporgte ads: 
and each individual member of ſuch corporation is alſo ſaid 
to have a franchiſe or freedom. Other franchiſes are, to 


Hold a court leet: to have a manor or lordſhip; or, at leaſt, 


to have a lordſhip paramount: to have waifs, wrecks, e- 
ſtrays, treaſure-trove, royal-fiſh, forfeitures, and deodands : 
to have a court of one's own, or liberty of holding pleas, 
and trying cauſes: to have the cognizance of pleas; which 
is a ſtill greater liberty, being an excluſive right, fo that no 
other court ſhall try cauſes ariſing within that juriſdiction: 


to have a bailiwick, or liberty exempt ſrom the ſheriff of 


the county, wherein the grantee only, and his officers, are to 


(r) See Book I. ch. 12. (s) Finch. L. 164. (t) 2 Roll, Abr. 191, Keilw. 196. 
| C 3 exe- 
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execute all proceſs: to have a fair or market; with the right 
of taking toll, either there or at any other public places, as 
at bridges, wharfs, or the like; which tolls muſt have a 
reaſonable cauſe of commencement, (as in conſideration of 
repairs, or the like) elſe the franchiſe is illegal and void (u): 
or, laſtly, to have a foreſt, chaſe, park, warren, or fiſhery, 
endowed with privileges of royalty ; which ſpecies of fran- 
chiſe may require a more minute diſcuſſion, | 


As to a foreſt: this, in the hands of a ſubject, is proper- 
ly the ſame thing with a chaſe; being ſubje& to the com- 
mon law, and not to the foreſt laws (v). But a chafe differs 
from a park, in that it is not encloſed, and alſo in that a 
man may have a chaſe in another man's ground as well as 
his own ; being indeed the liberty of keeping beaſts of-chaſe 
or royal game therein, protected even from the owner of 
the land, with a power of hunting them thereon. A park 
is an encloſed chaſe, extending only over a man's own 
grounds. The word park indeed properly ſignifies any en- 
cloſure ; but yet it is not every field or common, which a 
gentleman pleaſes to ſurround with a wall or paling, and 
to ſtock with a herd of deer, that is thereby conſtituted a 
legal park: for the king's grant, or at leaſt immemorial 
preſcription, is neceſſary to make it ſo (w). Though now 
the difference between a real park, and ſuch encloſed 

grounds, is in many reſpects not very material: only that it 
is unlawful at common law for any perſon'to kill any beaſts 
of park or chaſe (x), except ſuch as poſſeſs theſe franchiſes 
of foreſt, chaſe, or park. Free-warren is a ſimilar franchiſe, 
ereQed for preſervation or cuſtody (which the word ſigni- 
fies) of beaſts and fowls of warren (y); which, being ferae 
naturae, every one had a natural right to kill as he could: 


(u) 2 Inſt. 220. ; ' hind, hare, boar, and wolf, and in a 
(v) 4 laſt. 314. word, all wild beaſts of venary or hunt- 
(w) Co. Litt. 233. 2 Iaſt. 199. 11 ing. (Co. Litt. 233.) 

Rep. 86. (y) The beaſts are hares, conies, and 


(x) Theſe are properly buck, doe, roes: the fowls are either campeſtres, 
fox, martin, and roe; but in a common as partridges, rails, and quails; or /yl- 
and legal ſenſe extend likewiſe to all weſfres, as wood-cocks and pheaſants ; 
the beaſts of the foreſt: which, beſides or aquatiles, as mallards and herons. 
the other, are reckoned to be hart, (Ibid.) F ; 2 


but 
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but upon the introduction of the foreſt laws at the Norman 


conqueſt, as will be ſhewn hereafter, theſe animals being 


looked upon as royal game, and the ſole property of our 


ſavage monarchs, this franchiſe of free-warren was invent= 
ed to protect them; by giving the grantee a ſole and ex- 
cluſive power of killing ſuch game, as far as his warren ex- 
tended, on condition of his preventing other perſons. A man 
therefore that has the franchiſe of warren, is in reality no 
more than a royal game-keeper: but no man, not even a 
lord of a manor, could by common law juſtify ſporting on 
another's ſoil, nor even on his own, unleſs he had the li- 
berty of free-warren (z). This franchiſe is almoſt fallen 
into diſregard, ſince the new ſtatutes for preſerving the 
game; the name being now chiefly preſerved in grounds 
that are ſet apart for breeding hares and rabbets. There 
are many inſtances of keen ſportſmen in antient times, who 
have ſold their eſtates, and reſerved the free-warren, or 
right of killing game, to themſelves; by which means it 
comes to paſs that a man and his heirs have ſometimes free- 


warren over another's ground (a). A free-fiſbery, or ex- 


cluſive right of fiſhing in a public river, is alſo a royal 
franchiſe; and is conſidered as ſuch in all countries where the 
ſeodal polity has prevailed (b): though the making ſuch 
grants, and by that means appropriating what ſeems to be 
unnatural to reſtrain, the uſe of running water, was prohi- 
bited for the future by king John's great charter, and the 
rivers that were fenced in his time were directed to be laid 
open, as well as the foreſts to be diſafforeſted (e). This open- 
ing was extended, by the ſecond (d) and third (e) charters of 
Henry III, to thoſe alſo that were fenced under Richard I; 
ſo that a franchiſe of free fiſhery ought now to be at leaſt as 
old as the reign of Hency II. This differs from a ſeveral fiſhs 
ery; becauſe he that has a ſeveral fiſhery muſt alſo be the 
owner of the ſoil, which in a free fiſhery is not requiſite, It 
differs alſo from a common of piſcary before-mentioned, in that 


(z) Salk. 637. (e) cap. 47. edit. Oxon. 
(a) Bro. Abr. tit, Warren, 3. (d) cap. 20. 
(b) Seld. Mar. clauſ. I. 24. Dufreſne. (e) 9 Hen. III. c. 16. 
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the free fiſhery is an excluſive right, the common of piſcary 
is not ſo: and therefore, in a free fiſhery, a man has a pro- 
perty in the fiſh before they are caught; in a common piſ- 
cary, not till afterwards (f). Some indeed have conſidered 
a free fiſhery not as a royal franchiſe, but merely as a pri- 
vate grant of a liberty to fiſh in the ſeveral fiſhery. of the 
grantor (g). But the conſidering ſuch right as originally a 
flower of the prerogative, till reſtrained by magna carta, and 


derived by royal grant (previous to the reign of Richard l.) 


to ſuch as now claim it by preſcription, may remove ſome 
difficulties in reſpe& to this matter, with which our books 
are embaraſſed. 


VIII. Coropits are a right of ſuſtenance, or to receive 
certain allotments of victual and proviſion for one's mainte- 
nance (h). In lien of which (eſpecially when due from ec- 
cleſiaſtical perſons) a penſion or ſum of money is ſometimes 
ſubſtituted (i). And theſe may be reckoned another ſpecies 
of incorporeal hereditaments; though not chargeable on, or 


iſſuing from, any corporeal inheritance, but only charged on 


the perſon of the owner in reſpect of ſuch his inheritance. 
To theſe may be added, 


IX. Ax xuirrrs, which are much of the ſame nature; 
only that they ariſe from temporal, as the former from ſpi- 
ritual, perſons. An annuity is a thing very diſtin from a 
rent-charge, with which it is frequently confounded : a rent- 
charge being a burthen impoſed upon and ifſuing out of lands, 
whereas an annuity is a yearly ſum chargeable only upon 
the perſon of the grantor (j). Therefore, if a man by deed 
grant to another the ſum of 201. per annum, without ex- 
prefling out of what lands it ſhall iſſue, no land at all ſhall 
be charged with it; but it is a mere perſonal annuity : which 
is of ſo little account in the law, that, if granted to an elee- 
moſynary corporation, it is not within the ſtatutes of mort- 
main (x); and, yet a man may have a real eſtate in it, though 
his ſecurity is merely perſonal. 


(0 F. N. B. 88. Salk. 637. (i) See Book I. ch. 8. 


2 Sid. 8. (j) Co. Litt. 1 
08 Finch. L. 162. : (k) Ibid. 2s wer 


X. RexTs 
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Fe Rrurs are the laſt ſpecies of incorporeal heredita- 


ments. The word, rent, or render, reditus, ſignifies a com- 
penſation, or return; it being in the nature of an acknow- 
legement given for the poſſeſſion of ſome corporeal inheri- 
tance (I). It is defined. to be a certain profit iſſuing yearly 
out of lands and tenements corporeal. It muſt be a profit ; 
yet there is no occaſion for it to be, as. ĩt uſually is, a ſum of 
money: for ſpurs, capons, horſes, corn, and other matters 
may be rendered, and frequently are rendered, by way of 
rent(m). It may alſo conſiſt in ſervices or manual operations; 
as, to plough ſo many acres of ground, to attend the king or 
the lord to the wars, and the like; which ſervices in the eye 
of the law are profits. This profit muſt alſo be certain; or 
that which may be reduced to a certainty by either party. 
It muſt alſo iſſue yearly; though there is no occaſion for it to 
iſſue every ſucceſſive year; but it may be reſerved every ſe- 
cond, third, or fourth year (n) : yet, as it is to be produced 
out of the profits of lands and tenements, as a recompenſe for 


being permitted to hold and enjoy them, it ought to be re- 


ſerved yearly, becauſe thoſe profits do annually ariſe and are 
annually renewed. It muſt i//ue out of the thing granted, and 
not be part of the land or thing itſelf ; wherein it differs from 
an exception in the grant, which is always of part of the 
thing granted (o). It muſt, laſtly, iſſue out of lands and tene- 
ments corporeal ; that is, from ſome inheritance whereunto 
the owner or grantee of the rent may have recourſe to di- 
ſtrein. Therefore a rent cannot be reſerved out of an ad- 
vowſon, a common, an office, a franchiſe, or the like (p). 
But a grant of ſuch annuity or fum may operate as a perſo- 
nal contract, and oblige the grantor to pay the money re- 
ſerved, or ſubject him to an action of debt (q); though it 
doth not affect the inheritance, and is no legal rent in con- 
templation of law. | 


THERE areat common law (t) three manner of rents; rent- 
ſervice, rent-charge, and rent-ſeck. Rent: ſervice is fo called 


(1) Co. Litt. 144. (o) Plowd. 13. 8 Rep. 7r. 
(m) Ibid. 142. (p) Co. Litt. 144. 
(n) Ibid. 47. (4) Ibid. 47. (r) Lite, F. 213. 
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becauſe it hath ſome corporeal ſervice incident to it, as at 
the leaſt fealty, or the feodal oath of fidelity (s). For, if a 
tenant holds his lands by fealty, and ten ſhillings rent; or by 
the ſervice of ploughing the lord's land, and five ſhillings 
rent; theſe pecuniary rents, being connected with perſonal 
ſervices, are therefore called rent- ſervice. And for theſe, in 
caſe they be behind, or arrere, at the day appointed, the 
lord may diſtrein of common right, without reſerving any 
ſpecial power of diſtreſs; provided he hath in himfelf the 
reverſion, or future eſtate of the lands and tenements, after 
the leaſe or particular eſtate of the leſſee or grantee is expi- 


red (t). A rent-charge, is where the owner of the rent hath 


no future intereſt, or reverſion expectant in the land; as 
where a man by deed maketh over to others his bole eſtate 
in fee ſimple, with a certain rent payable thereout, and adds 
to the deed a covenant or clauſe of diſtreſs, that if the rent be 
arrere, or behind, it ſhall be lawful to diſtrein for the ſame. 
In this caſe the land is liable to the diſtreſs, not of common 
right, but by virtue of the clauſe in the deed: and therefore 
it is called a rent- charge, becauſe in this manner the land is 


charged with a diſtreſs for the payment of it (u). Rent el, 1 
reditus ſiccus, or barren rent, is in effect nothing more than 


a rent reſerved by deed, but without any clauſe of diſtreſs. 


THERE are alſo other ſpecies of rents, which are reduciblg 
to theſe three. Rents of aſſiſe are the certain eſtabliſhed rents 


of the freeholders and antient copyholders of a manor (w), 


which cannot be departed from or varied. Thoſe of the free- 


holders are frequently called chief rents, reditus capitales ; 


and both ſorts are indifferently denominated quit rents, quie- 
ti reditus; becauſe thereby the tenant goes quit and free of all 
other ſervices. When theſe payments werereſerved in ſilver 
or white money, they were antiently calied white-rents, or 
blanch-farms, reditus albi (x); in contradiſtinction to rents, 


reſerved in work, grain, c. which were called redituz nigri, 


(s) Co. Litt 142. (x) In Scotland this kind of ſmall 
(t) Litt. F. 218. payment is called blench-belding, or 
(u Co. Litt. 143. redilus alba br mee, 


or 


* 
1 
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or black-maile (y). Rack-rent is only a rent of the full va- 
lue of the tenement, or near it. A feefarm rent is a rent- 
charge iſſuing out of an eſtate in fee; of at leaſt one fourth 
of the value of the lands, at the time of its reſervation (z); 
for a grant of lands, reſerving ſo conſiderable a rent, is in- 


| feed only letting lands to farm in fee ſimple inſtead of the 


uſual methods for life or years, 


THESE are the general diviſions of rent; but the difference 
between them (in reſpe& to the remedy for recovering them) 
is now totally aboliſned; and all perſons may have the like 
remedy by diſtreſs for rent-ſeck, rents of aſſiſe, and chief- 
rents, as in the caſe of rents reſerved upon leaſe (a). 


Rx is regularly due and payable upon the land from 


whence it iſſues, if no particular place is mentioned in the 
reſervation (b); but, in caſe of the king, the payment muft 
be either to his officers at the exchequer, or to his receiver 
in the country (c). And, ſtrictly, the rent is demandable 
and payable before the time of ſunſet of the day whereon 
it is reſerved (d); though ſome have thought it not abſo- 
lutely due till midnight (e). 


Wir regard to the original of rents, ſomething will be 
ſaid in the next chapter: and, as to diſtreſſes and other re- 
medies for their recovery, the doctrine relating thereto, and 
the ſeveral proceedings thereon, theſe belong properly to the 
third part of our commentaries, which will treat of civil in- 
juries, and the means whereby they are redreſſed. 


(y) 2 last. rg. | (c) 4 Rep. 73. 
{z) Co. Litt, 143. (d) Anderſ. 283. 
(a) Stat. 4 Geo. II. c. 28. le) 1 Saund, 287. 1 Chan. Prec. 555. 


(b) Co. Litt. a1. 


CHAPTER 
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CHAPTER THE FOURTH. 


Or rue FEODAL' SYSTEM. 


TT is impoſſible to underſtand, with any degree of accu- 

racy, either the civil conſtitution of this kingdom, or the 
Jaws which regulate its landed property, without ſome ge- 
neral acquaintance with the nature and doctrine of feuds, or 
the feodal law: a ſyſtem ſo univerſally received throughout 
Europe upwards of twelve centuries ago, that fir Henry 
Spelman (a) does not ſcruple to call it the law of nations in 
our weſtern world. 'This chapter will be therefore dedicated 
to this inquiry. And though, in the courſe of our obſerva- 
tions in this and many other parts of the preſent book, we 
may have occaſion to ſearch pretty highly into the antiquities 
of our Engliſh juriſprudence, yet ſurely no induſtrious ſtu- 
dent will imagine his tlme miſ-employed, when he is led to 
conſider that the obſolete doQrines of our laws are frequent- 
ly the foundation, upon which what remains is erected; and 
that it is impracticable to comprehend many rules of the 
modern law, in a ſcholarlike ſcientifical manner, without 
having recourſe to the antient. Nor will theſe reſearches 
be altogether void of rational entertainment as well as uſe: 
as in viewing the majeſtic ruins of Rome or Athens, of Bal- 
bec or Palmyra, it adminiſters both pleaſure and inſtruction 
to compare them with the draughts of the ſame edifices, in 
their priſtine proportion and ſplendor. , 


(a) of parliaments. 57. 
THE 
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Tux conſtitution of feuds (b) had its original from the 
military policy of the northern or Celtic nations, the Goths, 
the Hunns, the Franks, the Vandals, and the Lombards, 
who all migrating from the ſame officing gentium, as Crag 
very juſtly intitles it (c), poured themſelves in vaſt quantities 
into all the regions of Europe, at the declenſion of the Ro- 
man empire. It was brought by them from their own coun- 
tries, and continued in their reſpective colonies as the moſt 
likely means to ſecure their new acquiſitions: and to that 
end, large diſtricts or parcels of land were allotted by the 
conquering general to the ſuperior officers of the army, and 
by them dealt out again in ſmaller parcels or allotments to 
the inferior officers and moſt deſerving ſoldiers (d). Theſe 
allotments were called feoda, feuds, fiefs, or fees; which 
laſt appellation in the northern languages (e) ſignifies a con- 
ditional ſtipend or reward (f). Rewards or ſtipends they 
evidently were; and the condition annexed to them was, that 
the poſſeſſor ſhould do ſervice faithfully, both at home and 
in the wars, to him by whom they were given ; for which 
purpoſe he took the juramentum fidelitatis, or oath of feal- 
ty (g): and in caſe of the breach of this condition and oath, 
by not performing the ſtipulated ſervice, or by deſerting 
the lord in battle, the lands were again to revert to him who 
granted them (h). 


ALLoTMENTS thus acquired, naturally engaged ſuch as ac- 
cepted them to defend them: and, as they all ſprang from the 


(b) See Spelman of feuds, and the tranſpoſition of theſe northern ſyl- 


Wright of tenures, per tot. 

(e) De jure feed. 19, 20. 

(d) Wright. 7. 

(e] Spelm. GI. 216. 

(f) Pontoppidan in his hiſtory of 
Norway (page 290.) obſerves that in 
the northern language op ſignifies 
proprictas and ALL fotum, Hence he 
deriyes the oDHAL right in thoſe 
countries; and hence too perhaps is 


derived che udal right in Finland, Cc. 


(See Mac Doual, laſt. part. 2.) Now 


lables, ALLopH, will give us the true 
etymology of the allodium, or abſolute 
property of the feudiſts ; as, by a ſimi» 
lar combination of the latter ſyllable 
with the word z (which ſignifies, 
we have ſeen, a conditional reward or 
ſtipend) FzzoDa or- feadum will de- 
note ſtipendiary property. | 

(s) See the Oath explained at large 
in Feed. J. 2. f. 5. 

(h) Feud, I. 2, f. 24. 
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ſame right of conqueſt, no part could ſubſiſt independent of 


the whole; wherefore all givers as well as receivers were 


mutually bound to defend each other's poſſeſſions. But, as 
that could not effectually be done in a tumultuous irregular 
way, government, and to that purpoſe, ſubordination, was 
neceſſary. Every receiver of lands, or feudatory, was there- 
fore bound, when called upon by his benefactor, or imme- 
diate lord of his feud or fee, to do all in his power to defend 
him. Such benefactor or lord was likewiſe ſubordinate to 
and under the command of his immediate benefaQor or ſu- 

rior; and ſo upwards to the prince or general himſelf. 


And the ſeveral lords were alſo reciprocally bound, in their 


reſpective gradations, to protect the poſſeſſions they had 
given. Thus the feodal connection was eſtabliſhed, a proper 
military ſubjection was naturally introduced, and an army of 
feudatories were always ready enliſted, and mata pre- 
pared to muſter, not only in defence of each man's own ſe- 
veral property, but alſo in defence of the whole, and of every 
part of this their newly acquired country (i): the prudence of 


which conſtitution was ſoon ſufficiently viſible in the ſtrength 


and ſpirit, with which they maintained their conqueſts. 


Tux univerſality and early uſe of this feodal plan, among 
all thoſe nations which in complaiſance to the Romans we 
ſtill call barbarous, may appear from what is recorded (x) of 
the Cimbri and Teutones, nations of the ſame northern ori- 
ginal as thoſe whom we have been deſcribing, at their firſt 
irruption into Italy about a century before the chriſtian zera. 
They demanded of the Romans, * ut martius populus ali- 
& quid ſibi terrae daret, quaſs ſtipendium: caeterum, ut vellet, 
& manibus atque armis ſuis uteretur.:” The ſenſe of which 
may be thus rendered; they deſired ſtipendiary lands (that is, 
feuds) to be allowed them, to be held by military and other 
perſonal ſervices, whenever their lords ſhould call upon them. 


'This was evidently the ſame conſtitution, that diſplayed it- 


ſelf more fully about ſeven hundred years afterwards, when 


the Salii, Burgundians, and Franks broke in upon Gaul, 


(i) Wright, 8. (k) T. Flerus. J. 3. c. 3. 
the 
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the Viſigoths on Spain, and the Lombards upon Italy, and 


introduced with themſelves this northern plan of polity, 
ſerving at once to diſtribute, and to protect. the terruories 
they had newly gained. And from hence it is probable that 
the emperor Alexander Severus (1) took the, hint, of divid- 
ing lands conquered from the enemy among his generals and 
victorious ſoldiery, on condition of receiving military ſer- 
vice from them and their heirs for ever. 


SCARCE had theſe northern conquerors eſtabliſhed them- 
ſelves i in their new dominions, when the wiſdom of their 
conſtitutions, as well as their perſonal valour, alarmed all the 
princes of Europe; that is, of thoſe countries which had for- 


merly been Roman provinces, but had revolted, or were de- 


ſerted by their old maſters, in the general wreck of the em- 
pire. Wherefore moſt, if not all, of them thought it neceſ- 
ſary to enter into the ſame or a ſimilar plan of policy. For 
whereas, before, the poſſeſſions of their ſubjeQs were per- 
fectly alladial; (that is, wholly independent, and held of no 
ſuperior at all) now they parcelled out their royal territories, 
or perſuaded their ſubjects to ſurrender up and retake their 
own landed property, under the like feodal obligation of 
military fealty (m). And thus, in the compaſs of a very 
few years, the feodal conſtitution, or the doctrine of tenure, 
extended itſelf over all the weſtern world. Which altera- 
tion of landed property, in ſo very material a point, neceſ- 
farily drew after it an alteration of laws and cuſtoms; ſo 
that the feodal laws ſoon drove out the Roman, which had 
hitherto univerſally obtained, but now became for many 
centuries loſt and forgotten; and Italy itſelf (as ſome of the 
civilians, with more ſpleen than judgment, have expreſſed 
it) belluinas, atque ferinas, immaneſque Longobardorum leges 
accepit (n). 


(1) Sa, quae de heſtibus capta « ſent colere qued acceperant ; ne per 
„ ſunt, limitaneis ducibus et militibus “ inpiam hominum vel per ſenecu ten 
* denamit ;, ita ut eorum ita eſſent, ft © deſerrrentur rura vicina barbariae, 
* haeredes ill um militarent, nec un- g, tur piſſimum ille ducebat. „(Kl. 

1 facm ad privates pertinerent : di- Lamprid. in vita Alex. Sever. ) 

* cens attentius illat militaturos, fi eti- (m) Wright. 10. 

* am ſua rura defendarent. Addidit (a) Grqvin. Orig. I. 1.5. 139. 
* /aie his et animalia el ſerv ut Peſ- 
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Bur this feodal polity, which was thus by degrees eſta- 
bliſhed over all the continent of Europe, ſeems not to have 
been received in this part of our iſland, at leaſt not univer- 
fally and as a part of the national conſtitution, till the reign 
of William the Norman (o). Not but that it is reaſonable 
to believe, from abundant traces in our hiſtory and laws, 
that even in the times of the Saxons, who were a ſwarm 
from what fir William Temple calls the ſame northern hive, 
fomething ſimilar to this was in uſe: yet not ſo extenfively, 
nor attended with all the rigour that was afterwards im- 
ported by the Normans. For the Saxons were firmly ſet- 
tled in this iſland, at leaſt as early as the year 600+ and it was 
not till two centuries after, that feuds arrived to their full vi- 
gour and maturity, even on the continent of Europe (p). 


Tn1s introduction however of the feodal tenures into 
England, by king William, does not ſeem to have been ef- 
fected immediately after the conqueſt, nor by the mere ar- 
bitrary will and power of the conqueror; but to have been 
conſented to by the great council of the nation long after 
his title was eſtabliſned. Indeed from the prodigious flaugh- 
ter of the Engliſh nobility at the battle of Haſtings, and 
the fruitleſs inſurrections of thoſe who ſurvived, ſuch nu- 
merous forfeitures had accrued, that he was able to reward 
his Norman followers with very large and extenſive poſſeſ- 
fions: which gave a handle to the monkiſh hiſtorians, and 
ſuch as have implicitly followed them, to repreſent him as 
having by right of the ſword ſeiſed on all the lands of Eng- 


land, and dealt them out again to his own favourites. A 
ſuppoſition, grounded upon a miſtaken ſenſe of the word 
conqueſt ; which, in its feodal acceptation, ſignifies no more 
than acquiſition : and this has led many haſty writers into 
a ſtrange hiſtorical miſtake, and one which upon the ſlight- 
eſt examination will be found to be moſt untrue. How- 
ever, certain it-is, that the Normans, now began to gain 
very large poſſeſſions in England : and their regard for- 
the feodal law, under which they had long lived, together 


(o) Spelm. GI. 218, Bract. J. 2, c. 16. F. 7. (p) Crag. J. 1. 7. 4. 
with 


Th. 4. of THINGS. 49 
with the king's recommendation of this policy to the Engliſh, 
as the beft way to put themſelves on a military footing, and 
thereby to prevent any future attempts from the continent, 
were probably the reaſons that prevailed to effect its eſta- 
bliſhment here. And perhaps we may be able to aſcertain 
the time of this great revolution in our landed property with 
a tolerable degree of exactneſs. For we learn from the Saxon 
Chronicle (q)z that in the nineteenth year of king William's 
reign an invaſion was apprehended from Denmark; and the _ 
military conſtitution of the Saxons being then laid aſide, and 
no other introduced in its ſtead, the kingdom was wholly de- 
fenceleſs: which occaſioned the king to bring over a large 
army of Normans and Bretons, who were quartered upon 
every landholder, and greatly oppreſſed the people. 'This 
apparent weakneſs, together with the grievances occaſioned 
by a foreign force, might co-operate with the king's remon- 
ſtrances, and the better incline the nobility to liſten to his 
propoſals for putting them in a poſture of defence.” For, as 
ſoon as the danger was over, the king held a great council to 
enquire into the ſtate of the nation (r); the immediate con- 
ſequence of which was the compiling of the great ſurvey 
called domeſday-book, which was finiſhed in the next year: 
and in the latter end of that very year the king was attended 
by all his nobility at Sarum; where all the principal land- 
holders ſubmitted their lands to the yoke of military tenure, 
became the king's vaſals, and did homage and fealty to his 
perſon (s). This ſeems to have been the aera of formally in- 
troducing the feodal tenures by law; and probably the very 
law, thus made at the council of Sarum, is that which is {till 
extant (t), and couched in theſe remarkable words; © Hatui- 
&« rus, ut omnes liberi homines foedere et ſacramento affirment, 
« quad intra et extra univerfum regnum Angliae Milbelmo regi 
„domino ſuo fideles eſſe vorunt; terras et bonores illius omni 


t 
(q) 4. D. 1083. eus homines facti ſunt, et omnes ſe illi 
( r) Rex tenuit magnum concilium, et ſubdidere, eju/que facti ſunt vaſalli, 
graves ſermones habuit cum ſuis proce- ac ei fidelitatis juramenta praeftite- 
ribus de hac terra, quo modo inceleretur, runt, ſe contra a'tos quoſcungue illi fides 
et a quibus hominibus. Chron, Sax. ibid. futures. Chron, Sax. A. D. 1086. 
(s) Omnes praedia tenen tes, quotguot (t) cep. $2, Wilk. 228, 
eſſent notae melior is per tetam Angham, 


„ e  h | «fgelitate 
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« figelitate ubique ſervare cum eo, et contra inimicos et alieni- 
« genas defendere.” The terms of this law (as fir Martin 
Wright has obſerved) (u) are plainly feodal : for, firſt, it re- 
quires the oath of fealty, which made in the fenſe of the feu- 

diſts every man that took it a tenant or vaſal; and, ſecondly, 
| the tenants obliged themſelves to defend their lord's terri- 
tories and titles againſt all enemies, foreign and domeſtic. 
But what puts the matter out of diſpute is another law of 
the ſame collection (v), which exacts the performance of 
the military feodal ſervices, as ordained by the general coun- 
eil. * Omnes comites, et barones, et milites, et ſervientes, et 
« univerfs liberi bomines totius regni noftri praedicti, babeant 
« et teneant ſe femper bene in armis et in equis, ut decet et 
cc oportet : et ſent ſemper prompti et bene parati ad ſervitium 
te ſuum integrum nobis explendum et peragendum cum opus fu- 
te orit; ſecundum quod nobis debent de feodis et tenementis ſuis 
* de jure facete ; n eee 
t {otius regæi noſtri pruedicfi.“ 


Tuis new polity therefore ſeems not to have been impoſed 
by the conqueror, but nationally and freely adopted by the 
general aſſembly of the whole realm, in the ſame manner as 
other nations of Europe had before adopted it, upon the ſame 
Principle of ſelf-ſecurity. And, in particular, they had the 
recent example of the French nation before their eyes; which 
had gradually ſurrendered up all its allodial or free lands into 
the king's hands, who reſtored them to the owners as a le- 
reficium or feud, to be held to them and ſuch of their heirs 
as they previouſly nominated to the king: and thus by 
degrees all the allodial eſtates of France were convert- 
ed into feuds, and the freemen became the vaſals of the 
crown (w). The only difference between this change of 
tenures in France, and that in England, was, that the for- 
mer was effected gradually, by the conſent of private per- 
ſons; the latter was done at once, all over England, by the 
common conſent of the nation (x). 


fu) Tenures. 66. nion of all the lands in Egypt, and grant- 

v) cap. 88. Wilk. 228. ed them out to the Egyptians, reſerving 

w) Morteſy. Sp. L. b. 34- c. 8. an annual render of the fifth part of their 
Fharoah thus acquired the domi- value. (Gen, c. 47+) 


Ix 


* — 
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In conſequence of this change, it became a fundamental 
maxim and neceſſary principle (though in reality a mere 
fiction) of our Engliſh tenures, that the king is the univer- 
« ſal lord and original proprietor of all the lands in his king- 
« dom (y): and that no man doth or can poſſeſs any part of 
& it, but what has mediately or immediately been derived as 
« a gift from him, to be held upon feodal ſervices.” For, this 
being the real cafe in pure, original, proper feuds, other na- 
tions who adopted this ſyſtem were obliged to act upon the 
ſame ſuppoſition, as a ſubſtruction and foundation of their 
new polity, though the fa& was indeed far otherwiſe. And 
indeed by thus conſenting to the introduction of feodal te- 
nures, our Engliſh anceſtors probably meant no more than to 
put the kingdom in a ſtate of defence by eſtabliſhing a mili- 
tary ſyſtem; and to oblige themſelves (in reſpect of their 
lands) to maintain the king's title and territories, with equal 
vigour and fealty, as if they had received their lands from 
his bounty upon theſe expreſs conditions, as pure, proper, 
beneficiary feudatories. But, whatever their meaning was, 
the Norman interpreters, ſkilled in all the niceties of the 
feodal conftitutions, and well underſtanding the import and 
extent of the feodal terms, gave a very different conſtruction 
to this proceeding; and thereupon took occaſion to Mtroduce 
not only the rigorous doctrines which prevailed in the duchy 
of Normandy, but alſo fuch fruits and dependencies, ſuch 
hardſhips and fervices, as were never known to other nations 
(z,); as if the Engliſh had in fact, as well as theory, owed e- 
very thing they had to the bounty of their ſovereign lord. 


Oux anceſtots therefore, who were by no means benefi- 
ciaries, but had barely conſented to this fiction of tenure | 
from the crown, as the baſis of a military diſcipline, with 
reaſon looked upon theſe deduQions as grievous impoſitions, 1 
and arbitrary concluſions from principles that, as to them. , 
had no foundation in truth (a). However, this king, and 
his ſorr William Rufus, kept up with a high hand all the 
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rigours of the feodal doctrines: but their ſucceſſor, Henry I, 
found it expedient, when he ſet up his pretenſions to the 
crown, to promiſe a reſtitution of the laws of king Edward 
the confeſſor, or antient Saxon fyſtem ; and aceordingly, in 
the firſt year of his reign, granted a charter (b), whereby 
he gave up the greater grievances, but ſtill reſerved the 
fiction of feodal tenure, for the ſame military purpoſes 
which engaged his father to introduce it. But this charter 
was gradually broke through, and the former grievances 
were fevived and aggravated, by himfelf and ſucceeding 
princes; till in the reign of king John they became ſo in- 
tolerable, that they occaſioned his barons, or principal feu- 
datories, to riſe up in arms againſt him: which at length 
produced the famous great charter at Runing-mead, which, 
with ſome alterations, was confirmed by his fon Henry III. 
And; though its immunities (eſpecially as altered on its laſt 
edition by his ſon) (c) are very greatly ſhort of thoſe grant- 
ed by Henry I, it was juſtly eſteemed at the time a vaſt ac- 
quiſition to Engliſh liberty. Indeed, by the farther altera- 


tion of tenures that has ſince happened, many of theſe im- 


munities may now appear, to a common obſerver, of much 
leſs conſequence than they really were when granted: but 
this, properly conſidered, will ſnew, not that the acquiſiti- 
ons under John were ſmall, but that thoſe under Charles 
were greater. And from hence alſo ariſes another inference z 
that the liberties of Engliſhmen are not (as ſome arbitrary 
writers would repreſent them) mere infringements of the 


| king's prerogative, extorted from our princes by taking ad- 


vantage of their weakneſs; but a reſtoration of that antient 
conſtitution, · f which our anceſtors had been defrauded by 
the art and fineſſe of the Norman lawyers, rather than de- 


; rode by the force of the Norman arms. 


 HavinxG given this ſhort hiſtory of their riſe and progreſs, 
ve will next conſider the nature, doctrine, and principal laws 
of feuds; wherein we ſhall evidently trace the groundwork of 
many parts of our public polity, and alſo the original of ſuch 


(o) LL. Hen, I. c. 1, (e) 9 Hen, III. | 
2 . cf 


Ch. 4. Of TuirxGs. 53 
of our own tenures, as were either aboliſhed in the laſt cen- 
tury, or ſtill remain in force. 


Tur grand and fundamental maxim of all feodal tenure 
is this; that all lands were originally granted out by the ſo- 
vereign, and are therefore holden, either mediately or imme- 
diately, of the crown. The grantor was called the proprie- 
tor, or lord; being he who retained the dominian or ulti- 
mate property of the feud or fee: and the grantee, who had 
only the uſe and poſſeſſion, according to the terms of the 
grant, was ſtiled the feudatory or vaſal, which was only ano- 
ther name for the tenant or holder of the lands; though, on 
account of the prejudices we have juſtly conceived againſt 
the doctrines that were afterwards grafted on this ſyſtem, 
we now uſe the word vaſal/ opprobriouſly, as ſynonymous to 
flave or bondman. The manner of the grant was by words 
of gratuitous and pure donation, ded? et conceſſi; which are 
ſtill the operative words in our modern infeodations or deeds 
of feoffment. This was perfected by the ceremony of corpo- 
ral inveſtiture, or open and notorious delivery of poſſeſſion 
in the preſence of the other vaſals, which perpetuated among 
them the aera of the new acquiſition, at a time when the art 
of writing was very little known: and therefore the evidence 
of property was repoſed in the memory of the neighbour. 
hood ; who, in caſe of a diſputed title, were afterwards call- 
ed upon to decide the difference, not only according to ex- 
ternal proofs, adduced by the parties litigant, but alſo by 
the internal teftimony of their own private knowlege. 


Brs1DEs an oath of fealty, or profeſſion of faith to the lord, 
which was the parent of our oath of allegiance, the vaſal or 
tenant upon inveſtiture did uſually homage to his lord ; openly 
and humbly kneeling, being ungirt, uncovered, and holding 
up his hands both together between thoſe of the lord, v ho ſate 
before him; and there profeſſing that“ he did become his 
* man, from that day forth, of life and limb and earthly 
„„ honour:” and then he received a kiſs from his lord (d). 


(d) Lit. F. 8. 
D 3 | Which 
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Which ceremony was denominated, bomagium, or manhood, 
by the feudiſts, from the ſtated form of words, devenio veſter 
homo (e). . : 


Wurm the tenant had thus profeſſed himſelf to be the 
man of his ſuperior or lord, the next conſideration was con- 
cerning the ſervice, which, as ſuch, he was bound to render, 
in recompenſe for the land he held. This, in pure, proper, 
and original feuds, was only twofold : to follow, or do ſuit 
to, the lord in his courts in time of peace ; and in his armies 
or warlike retinue, when neceſſity called him to the field. 
The lord was, in early times, the legiſlator and judge over 
all his feudatories: and therefore the vaſals of the inferior 
lords were bound by their fealty to attend their domeſtic 
courts baron (f), (which were inſtituted in every manor or 
barony, for doing ſpeedy and effectual juſtice to all the te- 
nants) in order as well to anſwer ſuch complaints as might 
be alleged againſt themſelves, as to form a jury or homage 
for the trial of their fellow-tenants ; and upon this account, 
in all the feodal inſtitutions both here and on the continent, 
they are diſtinguiſhed by the appellation of the peers of the 
court; pares curtis, or pares curiae. In like manner the barons 
themſelves, or lords of inferior diſtricts, were denominated 
peers of the king's court, and were bound to attend him 
upon ſummons, to hear cauſes of greater conſequence in 
the king's preſence and under the direction of his grand 
Juſticiary ; till in many countries the power of that officer 
was broken and diſtributed into other courts of judicature, 
the peers of the king's court ſtill reſerving to themſelves (in 
almoſt every feodal government) the right of appeal from 
thoſe ſubordinate courts in the laſt reſort. The military 
branch of ſervice conſiſted in attending the lord to the wars, 
if called upon, with ſuch a retinue, and for ſuch a number of 


(e) It was an obſervation of Dr. Ar- 
buthnot, that tradition was no where 
preſerved fo pure and incorrupt as a- 
mong children, whoſe games and plays 
are delivered down invariably from 
one generation to another, Warbur- 
ton's notes on Pope, vi. 134. &vo. 


Perhaps,jt may be thought puerile to 


obſerve (in confirmation of this xe- 
mark) that in one of our antient paſ- 
times (the bafilinda of Julius Pollux, 
Onomaſtic. I. 9. c. 7.) the ceremonies 
and language of al homage are 
preſerved with great exactueſs. 

( Feud, J. 2+ 1. 55, 


days, 
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days, as were ſtipulated at the firſt donation, in proportion 
to the quantity of the land. 


Ar the firſt introduction of feuds, as they were gratuitous, 
ſo alſo they were precarious and held at the will of the 
lord (g), who was the ſole judge whether his vaſal perform- 
ed his ſervices faithfully. Then they became certain, for 
one or more years. Among the ancient Germans they continu- 
ed only from year to year; an annual diſtribution of lands being 
made by their leaders in their general councils or aſſemblies 
(h). This was profeſſedly done, leſt their thoughts ſhould = 
be diverted from war to agriculture ; leſt the ſtrong ſhould 
incroach upon the poſſeſſions of the weak; and leſt luxury 
and avarice ſhould be encouraged by the erection of perma- 
nent houſes, and too curious an attention to convenience and 
the elegant ſuperfluities of life. But when the general mi- 
gration was pretty well over, and a peaceable poſſeſſion of 
their new-acquired ſettlements had introduced new cuſtoms 
and manners; when the fertility of the ſoil had encouraged 
the ſtudy of huſbandry, and an affection for the ſpots they 
had cultivated began naturally to ariſe in the tillers z a more 
permanent degree of property was introduced, and feuds be- 
gan now to be granted for the /ife of the feudatory (i). But 
fill feuds were not yet hereditary; though frequently grant- 
ed, by the favour of the lord, to the children of the former 
poſſeſſor; till in proceſs of time it became unufual, arid was 
therefore thought hard, to reject the heir, if he were capa» 
ble to perform the fervices (x): and therefore infants, wo- 
men, and profeſſed monks, who were incapable of bearing 
arms, were alſo incapable of ſucceeding to a genuine feud. 
But the heir, when admitted to the fend which his anceſtos 
poſſeſſed, uſed generally to pay a fine or acknowlegement to 


) Feud: I. 1. f. 1. | ̃ drinei pet, in annet fingules, gentibut 

(h) Thus Tacitus: {de mer, Germ. et cognationibus 2 1 co- 
8.26.) © agri ab aniverfir per vices lerunt, quantum tis et quo loco viſum 
i occupantar : arvye per anne mutant,” *©* oft, attribuunt agri, atque anno 
And Caeſar yet more fully; (de bell, © alle tram ſire cogunt,” 
Gall. I. 6. c. 21.) © Neque quiſqnam (i) Ferd. I. 1. f. 1. 
* agri modum certum, aut fines pro» (k) Wright. 14+ 
i priar hadert; fed mogiſratut et 
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the lord, in horſes, arms, money, and the like, for ſuch re- 
ne wal of the feud: which was called a relief, becauſe it re- 
eſtabliſned the inheritance, or, in the words of the feodal 
writers, “ incertam et caducam hereditatem relevabat This 
relief was afterwards, when feuds became abſolutely heredi- 
tary, continued on the death of the tenant, though the ori- 
ginal foundation of it had ceaſed. 


For in proceſs of time feuds came by degrees to be uni- 
verſally extended, beyond the life of the firſt vaſal, to his 
ſons, or perhaps to ſuch one of them, as the lord ſhould 
name; and in this caſe the form of the donation was ſtrialy 
obſerved : for if a feud was given to a man and his ſons, all 
his ſons ſucceeded him in equal portions; and as they died 
off, their ſhared reverted to the lord, and did not deſcend to 
their children, or even to their ſurviving brothers, as not be- 
ing ſpecified in the donation (). But when ſuch a feud was 
given to a man, and his heirs, in general terms, then a more. 
extended rule of ſucceſſion took place; and when a feudato- 
ry died, his male deſcendants in infinitum were admitted ta 
the ſucceſſion, When any ſuch deſcendant, who thus had 
ſucceeded, died, his male deſcendants were alſo admitted in 
the firſt place; and, in defect of them, ſuch of his male col- 
lateral kindred as were of the blood or lineage of the firſt 
feudatory, but no others. For this was an unalterable maxim 
in feodal ſucceſſion, that * none was capable of inheriting a 
& feud, but ſuch as was of the blood of, that is, lineally de- 
cc ſcended from, the firſt feudatory (m).“ And the deſcent, 
being thus confined to males, originally extended to all the 
males alike ; all the ſons, without any diſtinction of primo- 
geniture, ſucceeding to equal portions of the father's feud. 
But this being found upon many accounts inconvenient, 
(particularly, by dividing the ſervices, and thereby weaken- 
ing the ſtrength of the feodal union) and honorary feuds (or 
titles of nobility) being now introduced, which were not of 
a diviſible nature, but could only be inherited by the eldeſt 
ſon (n); in imitation of theſe, military feuds (or thoſe we 
are now deſcribing) began alſo in moſt countries to de: 


(1) Wright. 17. (m) Wi ight. 183. 


(n) Feu d. 2. f. 68. 
ſcend 
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ſcend according to the ſame rule of primogeniture, to the 
eldeſt ſon, in excluſion of all the reſt (o). 


OTHER qualities of feuds were, that the feudatory could 
not aliene or diſpoſe of his feud ; neither could he exchange, 
nor yet mortgage, nor even deviſe it by will, without the 
conſent of the lord (p). For, the reaſon of conferring the 
ſeud being the perſonal abilities of the feudatory to ſerve in 
war, it was not fit he ſhould be at liberty to transfer this 
gift, either from himſelf, or his poſterity, who were pre- 
ſumed to inherit his valour, to others who might prove leſs 
able. And, as the feodal obligation.was looked upon as reci- 
procal, the feudatory being entitled to the lord's protecti- 
on, in return for his own fealty and ſervice ; therefore the 
lord could no more transfer his ſeignory or protection with- 
out conſent of his vaſal, than the vaſal could his feud with- 
out conſent of his lord (q): it being equally unreaſonable, 
that the lord ſhould extend his protection to a perſon to 
whom he had exceptions, and that the vaſal ſhould owe 
ſubjection to a ſuperior not of his own choofing. 


THresE were the principal, and very ſimple, qualities of 
the genuine or original feuds; being then all of a military 
nature, and in the hands of military perſons: though the 
feudatories, being under frequent incapacities of cultivating 
and manuring their own lands, ſoon found it neceſſary to 
commit part of them to inferior tenants; obliging them to 
ſuch returns in ſervice, corn, cattle, or money, as might 
enable the chief feudatories to attend their military duties 
without diſtraction: which returns, or reditus, were the ori- 
ginal of rents. And by this means the feodal polity was great- 
ly extended; theſe inferior feudatories (who held what are 
called in the Scots law * rere- fiefsꝰ) being under ſimilar ob- 
ligations of fealty, to do ſuit of court, to anſwer the ſtipulat- 
ed renders or rent-ſervice, and to promote the welfare of 
their immediate ſuperiors or lords (r). But this at the ſame 


(o) Wright. 32. (p) Bid. 2g. 4) Ibid. 30. (r) Bid. 20. 
| time 
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time demoliſhed the antient ſimplicity of feuds; and an in- 
road being once made upon their conſtitution, it ſubjected 
them, in a courſe of time, to great varieties and innovati- 
ons. Feuds came to be bought and fold, and deviations 
were made from the old fundamental rules of tenure and 
ſucceſſion; which were held no longer ſacred, when the feuds 
themſelves no longer continued to be purely military. Hence 
theſe tenures began now to be divided into feoda propria et 
impropria, proper and improper feuds ; under the former of 
which divifions were comprehended ſuch, and ſuch only, 
of which we have before ſpoken; and under that of impro- 
per or derivative feuds were comprized all ſuch as do not 


fall within the other deſcription : ſuch, for inſtance, as were 


originally bartered and fold to the feudatory for a price; 
ſuch as were held upon baſe or leſs honourable ſervices, or 
upon a rent, in lieu of military ſervice; fuch as were in 
themfelves alienable, without mutual licence; and fuch as 
might deſcend indifferently either to males or females. But, 
where a difference was not expreſſed in the creation, ſuch 


new-created fends did in all other reſpects follow the na- 


ture of an original, genuine, and proper feud (s). 


Bur as ſoon as the feodal ſyſtem came to be conſidered in 
the hght of a civil eſtabliſhment, rather than as a military 
plan, the ingenuity of the ſame ages, which perplexed all 
theology with the ſubtilty of ſcholaſtic diſquiſitions, and 
bewildered philoſophy in the mazes of metaphyfical jargon, 
began alſo to exert its influence on this copious and fruitful 
ſubject: in purſuance of which, the moſt refined and op- 
preſſive confequences were drawn from what originally was 
a plan of ſimplicity and liberty, equally beneficial to both 
ford and tenant, and prudently calculated for their mutual 
protection and defence. From this one foundation, in diffe- 
rent countries of Europe, very different ſuperſtructures have 
been raiſed : what effect it has produced on the landed pro- 
perty of England will appear in the following chapters. 


(s) Feud. 2. f. 7. 
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CHAPTER THE FIFTH. 


Or Tur Ax TIENT ENGLISH TENURES. 


N this chapter we ſhall take a ſhort view of the antient 
tenures of our Engliſh eſtates, or the manner in which 
lands, tenements, and hereditaments might have been hold- 
en; as the ſame ſtood in force, till the middle of the laſt 
century. In which we ſhall eaſily perceive, that all the 
particularities, all the feeming and real hardſhips, that at- 
tended thoſe tenures, were to be accounted for upon feodal 
principles and no other; being fruits of, and deduced from, 
the feodal policy. 


ALMosT all the real property of this kingdom is by the 
policy of our laws ſuppoſed to be granted by, dependent up- 
on, and bo/den of ſome ſuperior or lord, by and in conſide- 
ration of certain ſervices to be rendered to the lord by the 
tenant or poſſeſſor of this property. The thing holden is 
therefore ſtiled a tenement, the poſſeſſors thereof tenants, and 
the manner of their poſſeſſion a tenure. Thus all the land 
in the kingdom is ſuppoſed to be holden, mediately or im- 
mediately, of the king; who is ſtiled the lord paramount, or 
above all. Such tenants as held under the king immediate 
ly, when they granted out portions of their lands to inferior 
perſons, became alſo lords with reſpe& to thofe inferior 
perſons, as they were till tenants with reſpect to the king; 
and, thus partaking of a middle nature, were called meſne, or 
middle, lords. So that if the king granted a manor to A, and 
he granted a portion of the land to B, now B was ſaid ” 
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of A, and A of the king ; or, in other words, B held his 
lands immediately of A, but mediately of the king. The 
king therefore was ſtiled lord paramount; A was both tenant 
and lord, or was a meſne lord; and B was called tenant 
paravail, or the loweſt tenant; being he who is ſuppoſed to 
make avail, or profit, of the Wow (a). In this manner are 
all the lands of the kingdom holden, which are in the hands 
of ſubjects: for, according to ſir Edward Coke (b), in the 
law of England we have not properly allodium; which, we 
have ſeen (c), is the name by which the feudiſts abroad diſ- 
tinguiſh ſuch eſtates of the ſubject, as are not holden of 
any ſuperior. So that at the firſt glance we may obſerve, that 
our lands are either plainly feuds, or partake very ſtrongly of 
the feodal nature, 


ALL tenures being thus derived, or ſuppoſed to be derived, 
from the king, thoſe that held immediately under him, in 
right of his crown and dignity, were called his tenants in 
capite, or in chief ; Which was the moſt honourable ſpecies 
of tenure, but at the ſame time ſubjected the tenants to 

reater and more burthenſome ſervices than inferior tenures 
did (d). This diſtinction ran through all the different ſorts 
of tenure; of which I now procecd to give an account, 


I. Tur xx ſeem to have ſubſiſted among our anceſtors four 
principal ſpecies of lay tenures, to which all others may be 
reduced: the grand criteria of which were the natures of the 


ſeveral ſpecies or renders, that were due to the lords from 


their tenants. The ſervices, in reſpect to their quality, were 
either free or baſe ſervices; in reſpect to their quantity and 
the time of exacting them, were either certain or uncertain. 
Free ſervices were ſuch as were not unbecoming the charac- 
ter of a ſoldier, or a freeman, to perform ; as to ſerve under 


(a) 2 Inſt. 296. the imperial cities, &c. which hold di- 
(b) 1 laſt. 1. reAly from the conqueror,are called the 
(cc) pag. 47. immediate ſtates of the empire; all o- 
(d) la the Germanic conſtitution, the ther landholders being denominated me+ 
electors, the biſhops, the ſecular princes, grate ones. Mod. Un. Hiſt, xlii. 61. 


his 
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lord in the wars, to pay a ſum of money, and the like. 
Baſe ſervices were ſuch as were fit only for peaſants, or pers 
ſons of a ſervile rank; as to plough the lord's land, to make 
his hedges, to carry out his dung, or other mean employ- 
ment. The certain ſervices, whether free ot baſe, were 
ſuch as were ſtinted in quantity, and could not be exceeded 
on any pretence; as, to pay a ſtated annual rent, or to plough 
ſuch a field for three days. The uncertain depended upon 
unknown contingencies; as to do military ſervice in perſon, 
or pay an aſſeſſment in lieu of it, when called upon; or to 
wind a horn whenever the Scots invaded the realm; which 
are free ſervices: or to do whatever the lord ſhould com- 
mand; which is a baſe or villein ſervice, 


From the various combinations of theſe ſervices have 
ariſen the four kinds of lay tenure which ſubſiſted in Eng- 
land, till the middle of the laſt century; and three of which 
ſubſiſt to this day. Of theſe Bratton (who wrote under 
Henry the third) ſeems to give the cleareſt and moſt com- 
pendious account, of any author antient or modern (e); of 
which the following is the outline or abſtract (f)“ Tene- 
« ments are of two kinds, frank-tenement, and villenage. 
. And, of frank-tenements, ſome are held freely in conſi- 
« deration of homage and &night-ſervice; others in Free- ſo- 
ce cage with the ſervice of fealty only.” And again (g) 
&« of villenages ſome are pure and others privileged. He 
e that holds in pure villenage ſhall do whatſoever is com- 
«© manded him, and always be bound to an uncertain ſervice. 
The other kind of villenage is called villein- ſocage; and 
c theſe villein-ſocmen do villein ſervices, but ſuch as are 
& certain and determined.” Of which the ſenfe ſeems to 
be as follows: firſt, where the ſervice was free, but uncertain, 
as military ſervice with homage, that tenure was called 


(e) J. 4. fr. 1. c. 28. privilegiatum. Qui tenet in pure ville- 
(F) Tenementarum aliud lib erum, a- nagio faciet quicquid ei praeceptum 
liad villena gin m. Item, liberorum aliud fuerit, et ſemper lenebitur ad incerta. 
tenetur libere pro hemagio et ſe witio Aliud genus villenagii dicitur villanum 
militari; aliud in libero ſocagis cum fi- ſecagium; et hujuſmndi willani c- 
delitate tantum, F. 1. manni—willana faciunt ſervitia, ſed 
(s) Piilenagiorum aliud purum, aliud certa et determinata. F. g. 


the 
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the tenure in chivalry, per /ervitium militare, or by knight- 
ſervice. Secondly, where the ſervice was not only free, but 
alſo certain, as by fealty only, by rent and fealty, c. that 
tenure was called liberum ſocagium, of free focage. Theſe 
were the only free holdings or tenements ; the others were 
villenous, or ſervile: as, thirdly, where the ſervice was 3a/# 
in its nature, and uncertain as to time and quantity, the te- 
nure was purum villenagium, abſolute or pure villenage. Laſt- 
ly, where the ſervice was baſe in its nature, but reduced to 
a certainty, this was ſtill villenage, but diftinguiſhed from the 
other by the name of privileged villenage, villenaginm privi- 
kgiatum; or it might be ſtill called focage (from the cer- 
tainty of its ſervices) but degraded by their baſene/s into the 
infertor title of villanum ſocagium, villein-ſocage. 
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I. Tux firſt, moſt univerſal, and eſteemed the moſt ho- 
nourable ſpecies of tenure, was that by knight-ſervice, called 
in Latin ſervitium militare, and in law French chivalry, or 
fervice de ebivaler, anſwering to the fief d' haubert of the 
"Normans (h), which name is expreſsly given it by the mir- 
rour (i). This differed in very few points, as we ſhall pre- 
ſently ſee, from a pure and proper feud, being entirely mi- 
Htary, and the genuine effect of the feodal eſtabliſhment in 
England. To make a tenure by knight-ſervice, a determi- 
nate yuantity of land was neceſſary, which was called à 
knight's fee, feodum militare ; the value of which, not only 
in the reign of Edward II (k), but alſo of Henry II (ö), and 
therefore probably at its original in the reign of the conque- 
ror, was ſtated at 20 J. per annum; and a certain number of 
theſe knight's fees were requiſite to make up a barony. And 
he Who held this proportion of land (or a whole fee) by 
knight-fervice, was bound to attend his lord to the wars for 
forty days in every year, if called upon: which attendance 
was his reditus or return, his rent or ſervice, for the land he 
claimed to hold. If he held only half a knight's fee, he 
#3 wens only bound to attend twenty days, and ſo in propor- 
M tion (m). And there is reaſon to apprehend, that this ſer- 


— — 


(h) Spelm. //. $19: (1) Glanvil, J. & c. 4. 
. 2. C. 27. : (m) Lit. F. 95. 
Stat. de milit. 3 Edw. II. Co. Litt. 6g. 
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vice was the whole that our anceſtors meant to ſubje& 
themſelves to; the other fruits and conſequences of this 
tenure being fraudulently ſuperinduced, as the regular 
(though unforeſeen) appendages of the feodal ſyſtem. | 


Tas tenure of knight-ſervice had all the marks of a 
ſtrict and regular feud: it was granted by words of pure do- 
nation, dedi et conceſſi (n); was transferred by inveſtiture or 
delivering corporal poſſeſſion of the land, uſually called 
livery of ſeiſin; and was perfected by homage and tealty. Ic 
alſo drew Kyi it theſe ſeven fruits and conſequences, as in- 
feparably incident to the tenure in chivalry ; viz. aids, re- 
lief, primer ſeiſin, wardſhip, marriage, fines for alienation, 
and eſcheat: all which I ſhall endeavour to explain, and 
Mew to be of feodal original. 


1. Alps were originally mere benevolences granted by 
the tenant to his lord, in times of difficulty and diſtreſs (0); 
but in proceſs of time they grew to be confidered as a mat- 
ter of right, and not of diſcretion. Theſe aids were prin- 
cipally three: firſt, to ranſom the lord's perſon, if taken pri- 
ſoner: a neceſſary conſequence of the feodal attachment and 
6delity ; inſomuch that the neglect of doing it, whenever it 
was in the vaſal's power, was, by the ſtri& rigour of the 
feodal law, an abſolute forfeiture of his eſtate (p). Second- 
ly, to make the lord's eldeſt ſon a knight : a matter that was 
formerly attended with great ceremony, pomp, and expenſe. 
This aid could not be demanded till the heir was fifteen 
years old, or capable of bearing arms (q): the intention of 
it being to breed up the eldeſt ſon, and heir apparent of the 
ſeignory, to deeds of arms and chivalry, for the better de- 
fence of the nation, Thirdly, to marry the lord's eldeſt 
daughter, by giving her a ſuitable portion: for daughters“ 
portions were in thoſe days extremely ſlender ; few lords 
being able to ſave much out of their income for this pur- 


(u) Co. Litt. g. rum, Bracton. J. 2. fr. 1. c. 16. F. 8. 
(o) apa tes de gratia et non de (p) Feud. I. 2. t. 24. 

Jure, — cum dependeant ex gratia te- (q) laſt. 233. 

nentium et non ad woluntatem demine- 


poſe; 
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poſe; nor could they acquire money by other means, being 
wholly converſant in matters of arms; nor, by the nature 
of their tenure, could they charge their lands with this, or 
any other incumbrances. From bearing their proportion to 
theſe aids no rank or profeſſion was exempted: and there- 
fore even the monaſteries, till the time of their diſſolution, 
contributed to the knighting of their founder's male heir (of 

whom their lands were holden) and the marriage of his fe- 
male deſcendants (r). And one cannot but obſerve, in this 


particular, the great reſemblance which the lord and vaſal 


of the feodal law bore to the patron and client of the Ro- 
man republic; between whom alſo there ſubſiſted a mutual 
fealty, or engagement of defence and protection. With-re- 
gard to the matter of- aids, there were three which were 
uſually raiſed by the client; viz. to marry the patron's 
daughter; to pay his debts ; and to redeem his perſon from 


captivity (s). 


Bur beſides theſe antient feodal aids, the tyranny of lords 
by degrees exacted more and more; as, aids to pay the lord's 
debts, (probably in imitation of the Romans) and aids to 
enable him to pay aids or reliefs to his ſuperior lord; from 
which laſt indeed the king's tenants in capite were, from 
the nature of their tenure, excuſed, as they held immedi- 
ately of the king who had no ſuperior. To prevent this a- 
buſe, king John's magna charta (t) ordained, that no aids be 
taken by the king without conſent of parliament, nor in any 
wiſe by inferior lords, ſave only the three antient ones above- 
mentioned. But this proviſion was omitted in Henry III's char- 
ter, and the ſame oppreſſions were continued till the 2g Ed. I; 
when the ſtatute called confirmatio chartarum was enacted; 
which in this reſpect revived king John's charter, by ordain- 
ing that none but the antient aids ſhould be taken. But though 
the ſpecies of aids was thus reſtrained, yet the quantity 


(t) Philips's life of Pole. I. 223, gratuitam pecuniam erogarent; et ab 
(s) Erat autem haec inter utreſque heſtibus in bello captos redimerent.Paul. 
cicrum wicifſitude, — ut clientes ad Manutius de ſenatu Romans. c. 1. 

collocandas ſrnatorum filias de fſuo (t) cap. 13. 15. 

conferrent;, in aeris alieni difſelutionem 

O 
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of each aid remained arbitrary and uncertain. King Jehn's 
charter indeed ordered, that all aids taken by inferior lords 
ſhould be reaſonable (u); and that the aids taken by the king 
bf his tenants in capite ſhould be ſettled by parliament (w), 
But they were never completely aſcertained and adjuſted till 
the ſtatute Weſtm. 1. 3 Edw. I. c. 36. which fixed the aids 
of inferior lords at twenty ſhillings, or the ſuppoſed twentieth 
part of every knight's fee, for making the eldeſt ſon a knights 
or matrying the eldeſt daughter; and the ſame was done 
with regard to the king's tenapts in capite by ſtatute 25 
Edw. III. c. 11. The other aid, for ranſom of the lord's 
perſon, being not inits nature capable of any certainty, was 
therefore never aſcertained. 


2. Retize, relevium, was before mentioned as incident to 
every feodal tenure, by way of fine or compoſition with the 
lord for taking up the-eſtate, which was lapſed or fallen in 
by the death of the laſt tenant. But, though reliefs had 
their original while feuds. were only life-eftates, yet they 
continued after feuds became hereditary; and were therefore 
looked upon, very juſtly, as one of the greateſt grievances of 
tenure: eſpecially when, at the firſt, they were merely arbi- 
trary and at the will of the lord; ſo that, if he pleaſed to de- 
mand an exorbitant relief, it was in effect to diſinherit the 
heir (x). The Engliſh ill brooked this conſequence of their 
new adopted policy; and therefore William the conqueror 
by his laws (y) aſcertained the relief, by directing (in imita- 
tion of the Daniſh heriots) that a certain quantity of arms and 
habiliments of war ſhould be paid by the earls, barons, and 
vavaſours reſpectively; and, if the latter had no arms, they 
| ſhould pay 1007. William Rufus broke through this compo- 
ſition, and again demanded arbitrary uncertain reliefs, as 
due by the feodal laws; thereby in effect obliging every heir 
to new- purchaſe or redeem his land (z): but his brother Henry 
I. by the charter before-mentioned reſtored his father's law 
and ordained that the relief to be paid ſhould be according to 


(u) cap. 1g, (y) c. 22, 23, 24. 
(w) Ibid. 14. ([) 2 Roll. Abr. * 
(x) Wright. 99. 
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'the law ſo eſtabliſhed, and not an arbitrary redemption (a). 
But afterwards, when, by an ordinance in 27 Hen. II. called 
the aſſiſe of arms, it was provided that every man's armour 
ſhould deſcend to his heir, for defence of the realm; and it 
thereby became impracticable to pay theſe acknowlege- 
ments in arms, according to the laws of the conqueror, the 
compoſition was univerſally accepted of roos. for every 
knight's fee; as we find it ever after eſtabliſhed (b). But 
it muſt be remembered, that this relief was only then paya- 
ble, if the heir at the death of his anceſtor had attained his 
full age of one and twenty years. "T0 


3. PRIMER ſeiſin was a feodal burthen, only incident to 
the king's tenants in capite, and not to thoſe who held of in- 
ferior or meſne lords. It was a right which the king had, 
when any of his tenants in capite died ſeiſed of a knight's fee, 
to receive of the heir (provided he were of full age) one 
whole year's profits of the lands, if they were in immediate 
Poſſeſſion ; and half a year's profits, if the lands were in re- 
verſion expectant on an eſtate for life (c). This ſeems to be 
little more than an additional relief: but grounded upon this 
feodal reaſon; that, by the antient law of feuds, immediately 
upon the death of a vaſal the ſuperior was intitled to enter 
and take ſeiſin or poſſeſſion of the land, by way of protection 
againſt intruders, till the heir appeared to claim it, and receive 
inveſtiture: and, for the time the lord ſo held it, he was inti- 
tled to take the profits; and, unleſs the heir claimed within a 
year and day, it was by the ſtrict law a forfeiture (d). This 
practice however ſeems not to have long obtained in England, 
if ever, with regard to tenures under inferior lords: but, as 
to the king's tenures in capite, this prima ſeiſina was expreſsly 
declared, under Henry III and Edward II, to belong to the 
king by prerogative, in contradiſtinction to other lords (e). 
And the king was intitled to enter and receive the whole 
profits of the land, till livery was ſued; which ſuit. being 


(a) © Haeres an redimet terram (b) Glanv. I. 9. c. 4. Litt. F. 112. 
«© ſam, Foy faciebat temßere fratris (e) Col Litt. 77. 
* mei, ſed legitima et jaſta relevatiane (d) Feud. l. 2. f. 24. 
* 1 84 cam,” (Text. Riffens, cap. (e) Stat. Mar lbr. c. 16. 17. Edw. Il. 
34. 6. 3. 
commonly 


Ch. 5. of 'TuHINGs. 67 
commonly within a year and day next after the death of the 
tenant, therefore the king uſed to take at an average the fr/? 
fruits, that is to ſay, one year's profits of the land (f). And 
this afterwards gave a handle to the popes, who claimed to 
be feodal lords of the church, to claim in like manner from 
every clergyman in England the firſt year's profits of his be- 
nefice, by way of primitiae, or firſt fruits, 


4. Turs t payments were only due if the heir was of full 
age; but if he was under the age of twenty one, being a 
male, or fourteen being a "NE (g) the lord was intitled 
to the wardſbip of the heir, and was called the guardian in 
chivalry. This wardſhip conſiſted in having the cuſtody of 
the body and lands of ſuch heir, without any account of the 
profits, till the age of twenty one in males, and fixteen in 
females. For the law ſuppoſed the heir-male unable to per- 
form knight - ſervice till twenty-one ; but as for the female, 
ſhe was ſuppoſed capable at fourteen to marry, and then her 
huſband might perform the ſervice. The lord therefore had 
no wardſhip, if at the death of the anceſtor the heir-male 
was of the full age of twenty-one, or the heir · female of four- 
teen: yet if ſhe was then under fourteen, and the lord once 
had her in ward, he might keep her ſo till ſixteen, by virtue 
of the ſtatute of Weſtm. f. 3 Edw. 1. c. 22. the two additi- 
onal years being given by the legiſlature for no other reaſon 


but merely to benefit the lord (h). 


Tr1s wardſhip, ſo far as it related to land, though it was 
not nor could be part of the law of feuds, ſo long as they were 
arbitrary, temporary, or for life only; yet, when they be- 
came hereditary,and did conſequently often deſcend upon in- 
fants, who by reaſon of their age could neither perform nor 
ſtipulate for the ſervices of the feud, does not ſeem upon feo- 
dal principles to have been unreaſonable. For the wardſhip 
of the land, or cuſtody of the feud, was retained by thelord, 
that he might out of the profits thereof provide afitperſon to 


(f) Staundf. Prerog. 12. (h) Bid. 
(g) Litt. F. 103. 
E 2 ſupply 
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ſupply the infant's ſervices, till he ſhould be of age to perform 
them himſelf. © And, if we conſider a feud in its original im- 
port, as a ſtipend, fee, or reward for actual ſervice, it could 
not be thought hard that the lord ſhould with-hold the ſti- 
pend, ſo long as the ſervice was ſuſpended. Though undoubt- 
edly to dur Engliſh anceſtors, where ſuch ſtipendiary dona- 
tion was a mere ſuppoſition or figment, it carried abundance 
of hardſhip; and accordingly it was relieved'by the charter 
of Henry I. before-mentioned, which took this cuſtody from 
the lord, and ordained that the cuſtody, both of the land 
and the children, ſhould belong to the widow or next of 
kin. But this noble immunity did not continue many years. 


Tut wardſhip of the body was a conſequence of the ward- 

Hhip of the land; for he who enjoyed the infant's eſtate was 
the propereſt perſon to educate and maintain himin his infan- 
ey: and alſo, in a political view, the lord was moſt concern- 
ed to give his tenant a ſuitable education, in order to quali- 
fy him the better to perform thoſe ſervices which in his ma- 
turity he was bound to render. 


Wuen the male heir arrived to the age of twenty one, or 
the heir-female to that of ſixteen, they might ſue out their 
livery or ouſterlemain (i); that is, the delivery of their lands 
out of their guardian's hands. For this they were obliged to 
pay a fine, namely, half a year's profits of the land; though 
this ſeems expreſsly contrary to magna charta (k). How- 
ever, in conſideration of their lands having been ſo long in 
ward, they were excuſed all reliefs, and the king's tenants 
alſo all primer ſeiſins (). In order to aſcertain the profits that 
aroſe to the crown, by theſe fruits of tenures, and to grant the 
heir his livery, the itinerant juſtices, or juſtices ineyre, had it 
formerly in charge to make inquiſition concerning them by a 
jury of the county (m), commonly called an inquiftio poſt 
martem; which was inſtituted to enquire (at the death of any 
man of fortune) the value of his eſtate, the tenure by which 


(i) Co. Litt. 77. (1) Co. Litt. 55. 
| (k) 9 Hen. III. c. 3, (m) Horade fb Ric, J. 
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it was holden, and who, and of what age, his heir was; 
thereby to aſcertain the relief and value of the primer ſeiſin, 
or the wardſhip and livery accruing to the king thereupon. 
A manner of proceeding that came in proceſs of time to be 
greatly abuſed, and at length an intolerable grievance ; it be- 
ing one of the principal accuſations againſt Empfon and Dud- 


ley, the wicked engines of Henry VII, that by colour of 
falſe inquiſitions, they compelled many perſons to ſue out li- 


very from the crown, who by no means were tenants there- 
unto(n). And, afterwards a court of wards and liveries 


was erected (o), for conducting the ſame enquiries in a more 


ſolemn and legal manner. 


WaHex the heir thus came of full age, provided he held a 


knight's fee, he was to receive the order of knighthood, and 


was compellable to take it upon him, or elfe pay a fine to the 


king. For, in thoſe heroical times, no perſon was qualified 


for deeds of arms and chivalry who had not received this or- 
der, which was conferred with much preparations and ſolem- 
nity. We may plainly diſcover the foot-ſteps of a ſimilar 


cuſtom in what Tacitus relates of the Germans, who in 
order to qualify their young men to bear arms, preſented 


them in a full aſſembly with a ſhield and lance; which 


ceremony, as was formerly hinted (p) is ſuppoſed to have 
been the original of the feodal knighthood (q). This pre- 
rogative, of compelling the vaſals to be knighted, or to pay 


a fine, was expreſsly recognized in parliament, by the ſta- 
tute de militibus, 1 Edw. II; was exerted as an expedient of 
raiſing money by many of our beſt princes, particularly by 


Edward VI. and queen Elizabeth; but yet was the occaſion of 


heavy murmurs when exerted by Charles I: among whoſe 
many misfortunes it was, that neither himſelf nor his people 
ſeemed able to diſtinguiſh between the arbitrary ſtretch, and 
the legal exertion, of prerogative. However, among the 


(n) 4 laſt. 198. * ſcuto frameaque juvenem corngat, © 
(o) Stat. 32 Hen. VIII. c. 46, * Haec apud illes toga, hic primus ju- 
(p) Vol. I. pag. 392. ** wentae honos ante hoc domus pars 


(q) © In iffo concilis wel princiſum * wvidentur ; max reipublicae.” De mer, 
'* aliquir, wel pater, wel propinguusr, Germ, cap, 13, | 
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| other conceſſions made by that unhappy prince, before the 
fatal recourſe to arms, he agreed to diveſt himſelf of this un- 
; doubted flower of his crown, and it was accordingly aboliſh- 
ed by ſtatute 16 Car. I. c. 20. 


5. Boxybilies they came of age, there was ſtill another 
piece of authority, which the guardian was at liberty to exer- 
ciſe over his infant wards; I mean the right of marriage, (ma- 
ritagium, as contradiſtinguiſhed from matrimonium) which 
in its icodal ſenſe ſignifies the power, which the lord or 
guardian in chivalry had of diſpoſing of his infant ward in 
matrimony. For while the infant was in ward, the guardian 
had the power of tendering him or her a ſuitable match, 
without diſparagement, or inequality: which if the infants: 
refuſed, they forieited the value of the marriage, valorem ' 
mcritagii, to their guardian (r); that is, ſo much as a jury 
would aſſeſs, or any one would bona fide give to the guar- 
din for ſuch an alliance (s): and, if the infants married them- 
ſelves without the guardian's conſent, they forfeited double 
the value, duplicem valorem maritagii (t), This ſeems to have 
# been one of the greateſt hardſhips of our antient tenures. 
SH There are indeed ſubſtantial reaſons why the lord ſhould have 
# | the reſtraint and control] of the ward's marriage, eſpecially of 
F his female ward; becauſe of their tender years and the dan- 
ger of ſuch female wards intermarrying with the lord's ene- 
# my (u). But no tolerable pretence could be aſſigned why 
i the lord ſhould have the ſale, or value, of the marriage. Nor 
[ indeed is this claim of ſtrictly feodal original; the moſt pro- 
bable account of it ſeeming to be this: that by the cuſtom 
of Normandy the lord's conſent was neceſſary to the marriage 
of his female-wards (w); which was introduced into Eng- 
land, together with the reſt of the Norman doctrine of 
feuds : and it is likely that the lords uſually took money for 
ſuch their conſent, ſince in the often-cited charter of Henry 
the firſt, he engages for the future to take nothing for his con- 
ſent ; which alſo he promiſes in general to give, provided ſuch 


(r) Litt. F. 110. (u) BraQ. J. 2, c. 37.4. 6. 
(s) Stat. Mert. c. 6. Co. Litt. 82, (w) Gr. Cuſt, 8. 
It) Litt. iy” 110. 


. female 


* 
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female ward were not married to his enemy. But this, a- 
mong other beneficial parts of that charter, being diſregard- 
ed, and guardians ſtill continving to diſpoſe of their wards in 
a very arbitrary unequal manner, it was provided by king 
John's great charter, that heirs ſhould be married without 
diſparagement, the next of kin having previous notice of the 
contract (x); or, as it was expreſſed in the firſt draught of that 
charter, ita maritentur ne diſparagentur, et per conſilium pro- 
finguorum de conſanguinitate ſua (y). But theſe clauſes in 
behalf of the relations were omitted in the charter of Henry 
III; wherein (2) the clauſe ſtands merely thus, “ haeredes 
* maritentur abſque diſparagatione;“ meaning certainly, by 
haeredes, heirs female, as there are no traces before this to 
be found of the lord's claiming the marriage of heirs male; 
and as Glanvil (a) expreſsly confines it to heirs female. But 
the king and his great lords thenceforward took a handle 
from the ambiguity of this expreſſion to claim them both, 
five fit maſculus froe foemina, as Bracton more than once ex- 
preſſes it (b); and alſo, as nothing but diſparagement was re- 
ſtrained by magna carta, they thought themſelves at liberty 
to make all other advantages that they could (c). And after- 
wards this right, of ſelling the ward in marriage, or elſe re- 
ceiving the price or value of it, was expreſsly declared hy 
the ſtatute of Merton; (d) which is the firſt direct mention 
of it that I have met with, in our own or in any other law. 


6. AxoTHrR attendant or conſequence of tenure by 
knight-ſervice was that of fines due to the lord for every alie- 
naticn, whenever the tenant had occaſion to make over his 
land to another. This depended on the nature of the feo- 
dal connexion ; it not being reaſonable nor allowed, as we 
have before ſeen, that a feudatory ſhould transfer his lord's 
gift to another, and ſubſtitute a new tenant to do the ſervice 
in his own ſtead, without the conſent of the lord: and, as the 
feodal obligation was conſidered as reciprocal, the lord alſo 


(x) cap, 6. edit. Oxon, (b) J. 2. c. 38. F. 1. 
(y) cap. 3. ibid. (e) Wright. 97. 

z) cap. 6. d) 20 Hen. III. c. 6. 
0 . 9. c. 9. C12. Cl. 9. e. 4. 
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could not alienate his ſeignory without the conſent of his te- 
nant, which conſent of his was called an attornment. This 
reſtraint upon the lords ſoon wore away; that upon the te- 
nants continued longer. For, when every thing came in pro- 


ceſs of time to be bought and ſold, the lords would not 


grant a licence to their tenants to aliene, without a fine 
being paid; apprehending that, if it was reaſonable for the 
heir to pay a fine or relief on the renovation of his paternal 
eſtate, it was much more reaſonable that a ſtranger ſhould 
make the ſame acknowlegement on his admiſhon to a newly 


Purchaſed feud. With us in England, theſe fines ſeem on- 


y to have been exacted from the king's tenants in capite, 
who were never able to aliene without a licence : but, as to 
common perſons, they were at liberty, by magua carte (e), 
and the ſtatute of guia emptores (f), (if not earlier) to aliene 
the whole of their eſtate, to be holden of the ſame lord, as 
they themſelves held it of before. But the king's tenants in 
capite, not being included under the general words of theſe 
ſtatutes, could not aliene without a licence: for if they did, 
it was in antient ſtrictneſs an abſolute forfeiture of the lands 
(g); though ſome have imagined otherwiſe. But this ſeve- 
rity was mitigated by the ſtatute 1 Edw. III. c. 12. which 
ordained, that in ſuch caſe the lands ſhould not be forfeited, 
but a reaſonable fine be paid to the king. Upon which ſta- 
tute it was ſettled, that one third of the yearly value ſhould 
be paid for a licence of alienation ; but, if the tenant pre- 
ſumed to aliene without a licence, a full year's value ſhould 
be paid (h). 


7. Taz Jaſt conſequence of tenure in chivalry was 


eſcheat; which is the determination of the tenure, or 


diſſolution of the mutual bond between the lord and te- 
nant, from the extinction of the blood of the latter by ei- 
ther natural or civil means : if he died without heirs of his 
blood, or if his blood was corrupted and ſtained by com- 
miſſion of treaſon or felony ; whereby every inheritable 


_ quality was intirely blotted out and aboliſhed. In ſuch 


(e) cap. 32. (g) 2. Inſt. 66. 
(7) 18 Edw. I. c. 1. (b) Ibid. Ey. . 
caſes 


5 
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caſes the land eſcheated, or fell back, to the lord of the fee 
(i); that is, the tenure was determined by breach of the ori- 
ginal condition, expreſſed or implied in the feodal donation, 
In the one caſe, there were no heirs ſubſiſting of the blood 
of the firſt feudatory or purchaſer, to which heirs alone 
the grant of the feud extended: in the other, the tenant, by 
perpetrating an atrocious crime, ſhewed that he was na 
longer to be truſted as a vaſal, having forgotten his duty as 
a ſubject; and therefore forfeited his feud, which he held 
under the implied condition that he ſhould not be a traitor 
or a felon, The conſequence of which in both caſes was, 
that the gift, being determined, reſulted back to the lord 
who gave it (K). 


THEsE were the principal qualities, fruits, and conſe- 
quences of the tenure by knight- ſervice: a tenure, by which 
the greateſt part of the lands in this kingdom were holden, 
and that principally of the king in capite, till the middle of 
the laſt century; and which was created, as fir Edward 
Coke expreſsly teſtifies (I), for a military purpoſe; viz. for 
defence of the realm by the king's own principal ſubjeQs, 
which was judged to be much better than to truſt to 
hirelings or foreigners. The deſcription here given is 
that of knight-ſervice proper; which was to attend the king 
in his wars. There were alſo ſome other ſpecies of knight- 
ſervice ; ſo called, though improperly, becauſe the ſervice 
or render was of a free and honourable nature, and equally 
uncertain as to the time of rendering as that of knight- 
ſervice proper, and becauſe they were attended with ſimilar 
fruits and conſequences. Such was the tenure by grand 
ferjeanty, per magnum ſervitium, whereby the tenant was 
bound, inſtead of ſerving the king generally in his wars, to 
do ſome ſpecial honorary ſervice to the king in perſon; as 
to carry his banner, his ſword, or the like; or to be his butler, 
champion, or other officer at his coronation (m). It was in 
moſt other reſpeQs like knight-ſervice (n) ; only he was 


Co. Li Litt. 
Q 224.1 5 t. 86. 00 tid, 182 — 


(1) laſt. 193. 
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not bound to pay aid (o), or eſcuage (p); and, when tenant 
by knight-ſervice paid five pounds for a relief on every 
knight's fee, tenant by grand ſerjeanty paid one year's value 
of his land, were it much or little (q). Tenure by cornage, 
which was, to winda horn when the Scots or other enemies 
entered the land, in order to warn the king's ſubjects, was 
(like other ſervices of the ſame nature) a ſpecies of grand 
ſerjeanty (r). 


THrss ſervices, both of chivalry and grand ſerjeanty, 
were all perſonal, and uncertain as to their quantity or dura- 
tion. But, the perſonal attendance in knight - ſervice grow- 
ing troubleſome and inconvenient in many reſpects, the te- 
nants found means of compounding for it; by firſt ſending 


others in their ſtead, and in proceſs of time making a pecu- 


niary ſatisfaction to the lords in lieu of it. This pecuniary 
ſatisfaction at laſt came to be levied by aſſeſſments, at ſo 
much for every knight's fee ; and therefore this kind of te- 
nure was called ſcutagium in Latin, or ſervitium ſcuti; ſcu- 
tum, being then a well-known denomination of money : and, - 
in like manner it was called, in our Norman French, eſcuage; 
being indeed a pecuniary, inſtead of a military, ſervice. 
The firſt time this appears to have been taken was in the 5 
Hen. II. on account of his expedition to Toulouſe; but it ſoon 
came to be ſo univerſal, that perſonal attendance fell quite 
into diſuſe. Hence we find in our antient hiſtories that, from 
this period, when our kings went to war, they levied ſcu- 
tages on their tenants, that 1s, on all the landholders of the 
kingdom, to defray their expences, and to hire troops : and 
theſe aſſeſſments, in the time of Henry II, ſeem to have 
been made arbitrarily and at theking's pleaſure. W hich pre- 
rogative being greatly abuſed by his ſucceſſors, it became 
matter of national clamour; and king John was obliged to 


. conſent, by his magna carta, that no ſcutage ſhould be impoſed 


without conſent of parliament (s). But this clauſe was omit- 
ted in his ſon Henry II's charter; where we only find (t), 


(o) 2 Inſt. 263. (s) Nullam ſcutagium pmatur i 
(p) Lite. 8 n ; regno noftro, of mo moot * 
(q) Litt. Y. 154. p regn! naſtri. cap. 12, 

r) 16:9. F. 156. ft) c. 37, | 


that | 
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that ſcutages or eſcuage ſhould be taken as they were uſed 
to be taken in the time of Henry II; that is, in a reaſon- 
able and moderate manner, Yet afterwards by ſtatute 2g 
Edw. I. e. 5 & 6. and many ſubſequent ſtatutes (u) it was 
enacted, that the king ſhould take no aids or taſks but by 
the common aſſent of the realm. Hence it is held in our old 


books, that eſcuage or ſcutage could not be levied but by 


conſent of parliament (w) ; fuch ſcutages being indeed the 
groundwork of all ſucceeding ſubſidies, and the land-tax of 
later times, 


Since therefore eſcuage differed from knight-ſervice in 
nothing, but as a compenſation differs from actual ſervice, 
knight-ſervice is frequently confounded with it. And thus 


Littleton (x) muſt be underſtood, when he tells us, that te- 


nant by homage, fealty, and eſcuage was tenant by knight- 
ſervice: that is, that this tenure (being ſubſervient to the 
military policy of the nation) was reſpeCed (y) as a tenure in 


chivalry (2). But as the actual ſervice was uncertain, and 


depended upon emergencies, ſo it was neceſſary that this 
pecuniary compenſation ſhould be equally uncertain, and de- 
pend on the aſſeſſments of the legiſlature ſuited to thoſe e- 
mergencies. For had the eſcuage been a ſettled invariable 
ſum, payable at certain times, it had been neither more nor 
leſs than a mere pecuniary rent; and the tenure, inſtead of 


knight-ſervice, would have then been of another kind, called 


ſocage (a), of which we ſhall ſpeak in the next chapter. 


For the preſent, I have only to obſerve, that by the dege- 
nerating of knight-lervice, | or perſonal military duty, into 
eſcuage, or pecuniary aſſeſſments, all the advantages, (either 
promiſed or real) of the feodal conſtitution were deſtroyed, 
and nothing but the hardſhips remained. Inſtead of forming 
a national militia, compoſed of barons, knights, and gentle. 
men, bound by their intereſt, their honour, and their oaths, 


(u) See Vol. I. pag. 136. (2) Pro ferds militari reputatar. 
(w) Old Ten. tit. Eſcuage. Flet. J. 2. c. 14.9.7 
(x) F. 103. (a) Lia. 5. 97, 120. 
(y) Wright. 122, g 
to 
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to defend their king and country, the whole of this ſyſtem 
of tenures now tended to nothing elſe, but a wretched 
means of raiſing money to pay an army of occaſional merce- 
naries. In the mean time the families of all our nobility and 
gentry groaned under the intolerable burthens, which (in 
conſequence of the fiction adopted after the conqueſt) were 
introduced and laid upon them by the ſubtlety and fineſſe of 
the Norman lawyers, For, beſides the ſcutages they were 
liable to in defe& of perſonal attendance, which however 
were aſſeſſed by themſelves in parliament, they might be 
called upon by the king or lord paramount for aids, whenever 
his eldeft fon was to be knighted, or his eldeſt daughter mar- 
ried ; not to forget the ranſom of his own perſon. The 
heir, on the death of his anceſtor, if of full age, was plun- 
dered of the firſt emoluments ariſing from his inheritance, 
by way of relief and primer ſeiſin; and, if under age, of the 
' Whole of his eſtate during infancy. And then, as Sir Thomas 
Smith (b) very feelingly complains, * when he came to his 
ec own, after he was out of wardſbip, his woods decayed, 
& houfes fallen down, ſtock wafted and gone, lands let 
ce forth and ploughed to be barren,” to make amends he was 
yet to pay half a year's profits as a fine for ſuing out his li- 


- , very; and alfo the price or value of his marriage, if he re- 


fuſed fuch wife as his lord and guardian had bartered for, 
and impoſed upon him; or twice that value, if he married a- 


nother woman. Add to this, the untimely and expenſive ho- 


nour of knighthood, to make his poverty more completely 
ſplendid. And when by theſe deductions his fortune was ſo 
ſhattered and ruined, that perhaps he was obliged to ſell his 
patrimony, he had not even that poor privilege allowed him, 
without paying an exorbitant fine for a licence of alienation. 


A SLAVERY fo complicated, and ſo extenſive as this, call- 
ed aloud for a remedy in a nation that boaſted of her free- 
dom. Palliativcs were from time to time applied by ſucceſ- 
ſive acts of parliament, which aſſuaged ſome temporary 
grievances. Till at length the humanity of king James I, 
conſented (c) for a proper equivalent to aboliſh them all; 


(b) Commonw. I. 3. c. 8. (e) 4 laſt. 202. 
though 
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though the plan then proceeded not to effect: in like manner 
as he had formed a ſcheme, and began to put it in executi- 
on, for removing the feodal grievance of heretable juriſdic- 
tions in Scotland (d), which has ſince been purſued and ef- 


fected by the ſtatute 20 Geo. II. c. 43. (e). King James's 


plan for exchanging our military tenures ſeems to have been 
nearly the ſame as that which has been ſince purſued ; only 
with this difference, that, by way of compenſation for the 
loſs which the crown and other lords would ſuſtain, an an- 
nual fee-farm rent ſhould be ſettled and inſeparably annexed 
to the crown, and aſſured to the inferior lords, payable out 
of every knight's fee within their reſpective ſeignories. An 
expedient, ſeemingly much better than the heredjtary ex- 
ciſe, which was afterwards made the principal equivalent for 
theſe conceſſions. For at length the military tenures, with 
all their heavy appendages, were deſtroyed at one blow by 
the ſtatute 12 Car. II. c. 24. which enaQs, “that the court 
& of wards and liveries, and all wardſhips, liveries, primer 
ic ſeiſins, and ouſterlemains, values and forfeitures of mar- 
& riages, by reaſon of any tenure of the king of others, be 
“e totally taken away. And that all fines for alienations, ' 
* tenures by homage, knights-ſervice, and eſcuage, and alſo 
ce aids for marrying the daughter or knighting the ſon, and 
„ all tenures of the king in capite, be likewiſe taken away. 
And that alt ſorts of tenures, held of the king or others, be 
< turned into free and common ſocage; ſave only tenures in 
* frankalmoign, copy holds, and the honorary ſervices (with- 
c out the {laviſh part) of grand ſerjeanty.” A ſtatute, which 
was a greater acquiſition to the civil property of this king- 
dom than even magna carta itſelf: ſince that only pruned 
the luxuriances that had grown out of the military tenures, 
and thereby preſerved them in vigour ; but the ſtatute of 
king Charles extirpated the 2s. and demoliſhed both 
root and branches. | 
(d) Dalrymp. of feuds, 292. werdboliing (equivalent to the knight- 


(e) By another ſtatute of the ſame ſervice of England) is for ever aboliſhed 
year (20 Geo, II. c. 50.) the tenure of in Scotland. 
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CHaPTER THE SIX TH. 


Or Tix MobkRN ENGLISH TENURES. 


LTHOU GH, by the means that were mentioned in 

the preceding chapter, the oppreſſive or military part 

of the feodal conſtitution was happily done away, yet we 
are not to imagine that the conſtitution itſelf was utterly laid 
aſide, and a new one introduced in its room ; fince by the 
ſtatute 12 Car. II. the tenures of ſocage and frankalmoign, 
the honorary ſervices of grand ſerjeanty, and the tenure by 


copy of court roll were reſerved; nay all tenures in ge- 


neral, except frankalmoign, grand ſerjeanty, and copyhold, 
were reduced to one general ſpecies of tenure, then well 
known ard ſubſiſting, called free and common ſocage. And 


this, being ſprung from the ſame feodal original as the reſt, 


demonſtrates the neceſſity of fully contemplating that antient 
ſyſtem ; ſince it is that alone, to which we can recur to ex- 
plain any ſeeming, or real, difficulties, that may ariſe in our 


preſent mode of tenure. 


THe military tenure, or that by knight-ſervice, conſiſted 
of what were reputed the moſt free and honourable ſervices; 


but which in their nature were unavoidably uncertain in re- 


ſpect to the time of their performance. The ſecond ſpecies 
of tenure, or free-ſccage, conſiſted alſo of free and honour- 
able ſervices ; but ſuch as were liquidated and reduced to an 


abſolute certainty. And this tenure not only ſubſiſts to this 


day, but has in a manner abſorbed and ſwallowed up (ſince 
| the 
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the ſtatute of Charles the ſecond) almoſt every other ſpecies 
of tenure. And to this we are next to proceed. 


II. So c AE, in its moſt general and extenſive ſignifica- 
tion, ſeems to denote a tenure by any certain and determi- 
nate ſervice, And in this ſenſe it is by our antient writers 
conſtantly put in oppoſition to chivalry, or knight- ſervice, 
where the render was precarious and uncertain. Thus Brac- 
ton (a) ; .if a man holds by a rent in money, without any 
eſcuage or ſerjeanty, “id tenementum dici poteſt ſecagium :*? 
but if you add thereto any royal ſervice, or eſcuage to any, 
the ſmalleſt, amount, ** illud dici poterit feodum militare.“ 
So too the author of Fleta (b); © ex donationibus ſervitia mi- 
&« litaria vel magnae ſerjantiae non continentibus, oritur nobis 
tc quoddam nomen generale, quod eſl ſocagium.” Littleton 
allo (c) defines it to be, where the tenant holds his tenement 
of the lord by any certain ſervice, in lieu of all other ſer- 
vices ; fo that they be not ſervices of chivalry, or knight- 
ſervice. And therefore afterwards (d) he tells us, that what- 
ſoever is not tenure in chivalry is tenure in ſocage : in like 
manner as it is defined by Finch (e), a tenure to be done 
out of war. 'The ſervice muſt therefore be certain, in order 
to denominate it ſocage ; as to hold by fealty, and 20s. rent; 
or, by homage, fealty, and 20s. rent; or, by homage and 
fealty without rent; or, by fealty and certain corporal ſer- 
vice, as ploughing the lord's land for three days; or, by 
fealty only without any other ſervice : for all theſe are te- 


nures in ſocage (f). 


Bur ſocage, as we hinted in the laſt chapter, is of two 
ſorts : free4ocage, where the ſervices are not only certain, 
but honourable; and vi/lein-ſocage, where the ſervices, 
though certain, are of a baſer nature. 'Such as hold by the 
former tenure arecalled in Glanvil (g), and other fubſequent 
authors, by the name of lileri /okemanni, or tenants in free- 
ſocage. Of this tenure weare firſt to ſpeak ; and this, both 


(a) L 2. c.16.Jg. (e) L 147. 

(b) J. 3. c. 14. F. 9. (f) Liu. §. 117,115, 119. 
(e) C. 117. (8) J. z. c. 7. 

(d) F. 118. 
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in the nature of its ſervice, and the fruits and conſequences 


appertaining thereto, was always by much the moſt free 
and independent ſpecies of any. And therefore I cannot 
but aſſent to Mr Somner's etymology of the word (h); 
who derives it from the Saxon appellation, foc, which ſig- 
nifies liberty or privilege, and, being joined to a uſual ter- 
mination, is called forage, in Latin ſocagium; ſignifying 
thereby a free or privileged tenure (i). This etymology ſeems 
to be much more juſt than that of our common lawyers in 
general, who derive it from foca, an old Latin word de- 
noting (as they tell us) 'a plough : for that in antient time 
this ſocage tenure conſiſted in nothing elſe but ſervices of 
huſbandry, which the tenant was bound to do to his lord, 
as to plough, ſow, or reap for him; but that, in proceſs 
of time, this ſervice was changed into an annual rent by 
conſent of all parties, and that, in memory of its original, 
it ſtill retains the name of ſocage or plough-ſervice (x). 


But this by no means agrees with what Littleton himſelf tells 


us (I), that to hold by fealty only, without paying any rent, 
is tenure in ſocage ; for here is plainly no commutation for 


plough- ſervice. Beſides, even ſervices, confeſſedly of a mi- 


litary nature and original, (as eſcuage itſelf, which while it 
remained uncertain was equivalent to knight-ſervice) the 
inſtant they were reduced to a certainty changed both their 
name and nature, and were called ſocage (m). It was the 
certainty therefore that denominated it a ſocage tenure; and 
nothing ſure could be a greater liberty or privilege, than to 
have the ſervice aſcertained, and not left to thearbitrary calls 


of the lord, as in the tenures of chivalry. Wherefore alſo 


Britton, who deſcribes ſocage tenure under the name of 
fraunke ferme (n), tells us, that they are © lands and tene- 
& ments, whereof the nature of the fee is changed by feoff- 
ec ment out of chivalry for certain yearly ſervices, and in reſpe& 
ct whereof neither homage; ward, marriage, nor relief can be 
« demanded.” Which leads us alſo to another obſervation, 


(h) Gavelk. 138. freely, Ce. 


li) In like manner Skene in his ex- (k) Litt. F. 119. 


poſition of the Scots“ law, title ſecage, (1) F. 118. 
tells us that it is © ane kind of holding (m) Litt. F. 98. 120. 
* of lauds, quhen ony maa is iafett (n) c. 66. 
: that, 
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that, if ſocage tenures were of ſuch baſe and ſervile original, 
it is hard to account for the very.great immunities which the 
tenants of them always enjoyed; ſo highly ſuperior to thoſe 
of the tenants by chivalry, that it was thought, in the reigns 
of both Edward I. and Charles II, a point of the utmoſt im- 
portance and value to the tenants, to reduce the tenure by 
knight-ſervice to fraunke ſerme or tenure by ſocage. We 
may therefore, I think, fairly conclude in favour of Somner's 
etymology, and the liberal extraction of the tenure in free 
ſocage, againſt the authority even of Littleton himſelf. 


TAKING this then to be the meaning of the word, it ſeems 


probable that the ſocage tenures were the relics of Saxon li- 


berty, retained by ſuch perſons, as had neither forfeited them 
to the king, nor been obliged to exchange their tenure for the 
more honourable,as it was called, but at the ſame time more 
burthenſome, tenure of knight- ſervice. This is peculiarly 
remarkable in the tenure which prevails in Kent, called 
gavelkind, which is generally acknowledged to be a ſpecies 
of ſocage tenure (o); the preſervation whereof inviolate 
from the innovations of the Norman conqueror is a fact 
univerſally known. And thoſe who thus preſerved their li- 
berties were ſaid to hold in free and common ſocage. 


As therefore the grand criterion and diſtinguiſhing mark of 
this ſpecies of tenure are the having its renders or ſervices aſ- 
certained, it will include under it all other methods of holding 
free lands by certain and invariable rents and duties: and, in 
particular, petit ſerjeanty, tenure in burgage, and gavelkind, 


We may remember, that by the ſtatute 12 Car. II. grand 
ſerjeanty is not itſelf totally aboliſhed, but only the laviſh 
appendages belonging to it; for the honorary ſervices (ſuch as 
carrying the king's ſword or banner, officiating as his butler, 
carver, &c. at the coronation) are ſtill reſerved, Now petit 
ſerjeanty bears a great reſemblance to grand ſerjeanty; for as 
the one is a perſonal ſervice, ſo the other is a rent or render, 


(o) Wright. 211. | 
Vor. II. F both 
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both tending to ſome purpoſe relative to the king's perſon. 
Petit ſerjeanty, as defined by Littleton (p), conſiſts in hold- 
ing lands of the king by the ſervice of rendering to him annu- 
ally ſome ſmall implement of war, as a bow, a ſword, a 
lance, an arrow, or the like. This, he ſays (q), is but 
ſocage in effect; for it is no perſonal ſervice, but a certain 
fent: and, we may add, it is clearly no predial ſervice, or 
ſervice of the plough, but in all reſpects liberum et commune 
fecagium : only, being held of the king, it is by way of emi- 
nence dignified with the title of parvum ſervitium regis, or 
petit ſer] eanty. And magna carta reſpeQs it in this light, 
When it enacts (r), that no wardſhip of the lands or body 
ſhall be claimed by the king in virtue of a tenure by petit 
| ſerjeanty. 


'TENURE in burgage is deſcribed 50 Glanvil (s), and is ex- 
preſsly ſaid by Littleton (t) to be but tenure in ſocage ; and 
It is where the king or other perſon is lord of an antient 
borough, in which the tenements are held by a rent cer- 
tain (u). It is indeed only a kind of town ſocage; as com- 
mon ſocage, by which other lands are holden, is uſuallyof a 
rural nature. A borough, as we have formerly ſeen, is diſ- 
tinguiſhed from other towns by the right of ſending mem- 
bers to parliament ; and, where the right of election is by 
burgage tenure, that alone is a proof of the antiquity of the 
borough. Tenure in burgage therefore, or burgage tenure, 
is where houſes, or lands which were formerly the ſcite of 
houſes, in an antient borough, are held of ſome lord in com- 
j mon ſocage, by a certain eſtabliſhed rent. And theſe ſeem 
. to have withſtood the ſhock of the Norman encroachments 
q principally on account of their inſignificancy, which made it 
hl | not worth while to compel them to an alteration of tenure ; 
* as an hundredof them put together would ſcarce have amount- 
oh ed to a knight's fee. Beſides, the owners of them, being 
chiefly artificers and perſons engaged in trade, could not with 
any tolerable propriety be put on ſuch a military eſtabliſhment 


. — 
- 
—— : 


| (o) 5. 199. (s) ib. 2. ch. 3. 
| (q) . 160. (t) F. 162. 
(cep. 27. . (u) Litt. F. 162, 163. 


— — K 
- = * — 0 — — . 0 
46-0 vor N oO TI © 
— wee — 
. 


Ch. 6. Of THIN OS. 84 

as the tenure in chivalry was. And here alſo we have again an 
inſtance, where a tenure is confeſſedly in ſocage, and yet could 
not poſſibly have ever been held by plough-ſervice; ſince 
the tenants muſt have been citizensor burghers, the ſituation 
frequently a walled town, the tenement a ſingle houſe ; ſo 
that none of the owners was probably maſter of a plough, or 
was able to uſe one, if he had it. The free ſocage therefore 
in which theſe tenements are held, ſeems to be plainly a rem 
nant of Saxon liberty; which may alſo account for the great 
variety of cuſtoms, affecting theſe tenements ſo held in an- 
tient burgage : the principal and moſt remarkable of which 
is that called Borough-Engliſh, ſo named in contradiſtinction 
as it were to the Norman cuſtoms, and which is taken notice 
of by Glanvil (w) and by Littleton (x), viz. that the youngeſt 
ſon, and not the eldeſt, ſucceeds to the burgage tenement on 
the death of his father. For which Littleton (y) gives this 
reaſon ; becauſe the youngeſt ſon by reaſen of his tender 
age, is not ſo capable as the reſt of his brethren to help him- 
ſelf. Our authors (z) have indeed given a much ſtranger 
| reaſon for this cuſtom, as if the lord of the fee had antiently 
a right to break the ſeventh commandment with his tenant's 
wife on her wedding-night: and that therefore this tenement 
deſcended not to the eldeſt, but the youngeſt, ſon ; who was 
more certainly the offspring of the tenant. But I cannot 
learn that ever this cuſtom prevailed in England, though it 
certainly did in Scotland, (under the name of mercheta or 
marcheta ) till aboliſhed by Malcolm III (a). And perhaps a 
more rational account than either may be fetched (though at 
a ſufficient diſtance) from the practice of the Tartars; among 
whom, according to father Duhalde, this cuſtom of deſcent 
to the youngeſt ſon alſo prevails. That nation is compoſed 
totally of ſhepherds and herdſmen ; and the elder ſons, as 
ſoon as they are capable of leading a paſtoral life, migrate 
from their father with a certain allotment of cattle ; and go 
to ſeek a new habitation. The youngeſt ſon therefore, 


ub; | Mod. Pref: 
9 2 9 of " Veld, tit, of hog. 2, 1. 47. Reg. 
(3) Y. 211, 2g. I. 4. c. 31. N 
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who continues lateſt with the father, is naturally the heir of 
his houſe, the reſt being already provided for. And thus we 
find that, among many other northern nations, it was the cuſ- 


tom for all the ſons but one to migrate from the father, which 


one became his heir (b). So that poſſibly this cuſtom, where- 
ever it prevails, may be the remnant of that paſtoral ſtate of 
our Britiſh and German anceſtors, which Cæſar and Taci- 
tus deſcribe. Other ſpecial cuſtoms there are in burgage 
tenures : as that the wife ſhall be endowed of all her huſband's 
tenements (o), and not of the third part only, as at the com- 
mon law: and that a man might diſpoſe of his tenements by 
will (d), which, in general, was not permitted after the con- 
queſt till the reign of Henry the eighth; though in the Saxon 
times it was allowable (e). A pregnant proof that theſe 
liberties of ſocage tenure were fragments of Saxon liberty. 


Tux nature of the tenure in gavelkind affords, us a ſtill 
ſtronger argument. It is univerſally known what ſtruggles 
the Kentiſhmen made topreſerve their antient liberties; and 
with how much ſucceſs thoſe ſtruggles were attended. And 
as it is principally here that we meet with the cuſtom of ga- 
velkind, though it was and 1s to be found in ſome other parts 
of the kingdom (f), we may fairly conclude that this was a 
part of thoſe liberties; agreeably to Mr. Selden's opinion, 
that gavelkind before the Norman conqueſt was the general 
cuſtom of the realm g). 'Thediſtinguiſhing properties of this 
tenure are various: ſome of the principal are theſe: 1. The 
tenant is of age ſufficient to alienate his eſtate by feoffment at 
the age of fiftcen (h). 2. The eſtate does not eſcheat in caſe 
of an attainder and execution for felony; their maxim being, 
te the father to the bough, the ſon to the plough (i).“ 3. In 

(b) Pater cunctes filies adultos a ſe pel- (g) In tots regno, ante ducis adventum, 


bat, præter unum quem here dem ſui frequens et uſitata fuit : p flea caeteris 


furis relingnebat. (Walfingh. Upe- pay + privalis querunuamlecorum 
f 


digm. Neuſtr. c. 1.) conſuetudinibus alibi peſtea regerminans: 
**(c) Litt. F. 166. * | Cantianis ſolum integra et invielata re- 
(d) . 167. manſit. Anale&. I. 2. c. 7.) 
(e) Wright. 172. (h) Lamb Peramb. 614. 


(f) Stat. 32 Hen. VIII. c. 2g, Kitch. (i) Lamb. 634. 
moſt 


* 
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moſt places he had a power of deviſing lands by will, before 
the ſtatute for that purpoſe was made (k). 4 The lands 
deſcend, not to the eldeſt, .youngeſt, or any one ſon only, 


but to all the ſons together (); which was indeed antiently 


the moſt uſual courſe of deſcent all over England (m), though 
in particular places particular cuſtoms prevailed, Theſe, 
among other properties, diſtinguiſhed this tenure in a moſt 


rem:.rkable manner: and yet it is held to be only a ſpecies of. 


a ſocage tenure, modified by the cuſtom of the country; being 
holden by ſuit of court and fealty, which is a ſervice in its na- 
ture certain (n). Wherefore, by a charter of king John (o), 
Hubert archbiſhopof Canterbury was anthorized to exchange 
the gavelkind tenures holden of the ſee of Canterbury into te- 


nures by knight- ſervice; and by ſtatute 31 Hen. VIII. c. 3. 


for diſgavelling the lands of divers lords and gentlemen in the 
county of Kent, they are directed to be deſcendible for the 
future /ike other lands, which were never holden by ſervice of 
ſecage. Now the immunities which the tenants in gavelkind 
enjoyed were ſuch, as we cannot conceive ſhould beconferred 


upon mere ploughmen or peaſants : from all which I think it 


ſufficiently clear, that tenures in free ſocage, are in general 
of a nobler original than is aſſigned by Littleton, and aſter 
him by the bulk of our common lawyers, 


Hv thus diſtributed and diflinguiſhed the ſeveral ale 
cies of tenure in free ſocage, I proceed next to ſhew that this 
alſo partakes very ſtrongly of the feodal nature, Which may 
probably ariſe from its antient Saxon original; ſince (as was 
before obſerved) (p) feuds were not unknown among the Sax- 
ons, though they did not form a part of their miktary poli- 
cy, nor were drawn out into ſuch arbitrary conſequences as 
among the Normans. It ſeems therefore reaſonable to ima- 
gine, that ſocage tenure exiſted in much the ſame ſtate before 
the conqueſt as after ; that in Kent it was preſerved with a 


high hand, as our hiſtories inform us it was; and that the reſt - 


(% r. N. B. 198. Cro. Car. 361. (n) Wright. 211. 8 
(1) Litt. $. 210. (o) Spelm. cad. vet. leg. 388. 
(m) Glany J. 7. c. 3. (p) pag. 43. 
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36 | The R1GHnTS Book IT, 
the ſocage tenures diſperſed through England eſcaped the 
general fate of other property, partly out of favour and af- 


fection to their particular owners, and partly from their own 


inſignificancy ; ſince I do not apprehend the number of ſo- 
cage tenures ſoon after the conqueſt to have been very con- 
ſiderable, nor their value by any means large; till by ſucceſ- 
ſive chartersof enfranchiſement granted to the tenants, which 
are particularly mentioned by Britton (q) their number and 
value began to ſwell ſo far, as to make a diſtinct, and juſtly 
envied, part of our r ſyſtem of tenures. 


How vrx this may be, the tokens of their feodal original 
will evidently appear from a ſhort compariſon of the inci- 
dents and conſequences of ſocage tenure with thoſe of tenure 
in chivalry ; remarking their agreement or difference as we 


go along. 


1. Ix the firſt place, then, both were held of ſuperior 
lords; of the king as lord paramount, and ſometimes of 2 
ſubject or meſne lord between the king and the tenant. 


2. Born were ſubject to the feodal return, render, rent, 
or ſervice of ſome ſort or other, which aroſe from a ſuppo- 
ſition of an original grant from the lord to the tenant. In 
the military tenure, or more proper feud, this was from its 
nature uncertain; in ſocage, which was a feud of the im- 
proper kind, it was certain, fixed, and determinate, (though 
perhaps nothing more than bare fealty) and ſo continues to 
this day. | 


3. Born were, from their conſtitution, univerſally ſub- 
je& (over and above all other renders) to the oath of fealty, 
or mutual bond of obligation between thelord and tenant (r). 
Which oath of fealty uſually draws after it ſuit to the 
lord's court. And this oath every lord, of whom tene- 
ments are holden at this day, may and ought to call 
upon his tenants to take in his court baron ; if it be only 


for the reaſon given by Littleton (s), that if it be ne- 


0 Liu. $ 119. 131. . 130, ; 
glected, 
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glected, it will by long continuance of time grow out of 
memory (as doubtleſs it frequently has) whether the land be 
holden of the lord or not; and ſo he may loſe his ſeignory, 
and the profit which may accrue to him by eſcheats and 
other contingencies (t). 


4 
. 


4. Tux tenure in ſocage was ſubject, of common right, 
to aids for knighting the ſon and marrying the eldeſt daugh- 
ter (u): which were fixed by the ſtatute Weſtm. 1. c. 36. at 
20 f. for every 20 J. per annum ſo held; as in knight-ſervice. 
Theſe aids, as in tenure by chivalry, were originally mere 


" benevolences, though afterwards claimed as matter of 


right; but were all aboliſhed by the ſtatute 12 Car. II. 


5. RELIEF. is due upon ſocage tenure, as well as upon te- 
nure in chivalry : but the manner of taking it is very diffe- 
rent. The relief on a knight's fee was 5 J. or one quarter of 
the ſuppoſed value of the land; but a ſocage relief is one 
year's rent or render, payable to the tenant by the lord, be 
the ſame either great or ſmall (w): and therefore Bracton 
(x) will not allow this to be properly a relief, but guaedam 
praeflatio loco relevii in recognitionem domini. So too the ſta- 
tute 28 Edw. I. c. 1. declares, that a free ſokeman ſhall 
give no relief, but ſhall double his rent after the death of his 
anceſtor, according to that which he hath uſed to pay his 
lord, and ſhall not be grieved above meaſure. Reliefs in 
knight-ſervice were only payable, if the heir at the death of 
his anceſtor was of full age : but in ſocage they were due, 
even though the heir was under age, becauſe the lord has no 
wardſhip over him (y). The ſtatute of Charles II. reſerves 
the reliefs incident to ſocage tenures ; and therefore, where- 
ever lands in fee ſimple are holden by a rent, relief is ſtill 
due of common right upon the death of the tenant (2). 

(t) Eo maxime pracflandum e, ne (w) Litt. F. 126. 


gubiumreddatur jus domini et wetuftate (x) I. 2. c. 37. f. 8. 
12 obſcuretur, ¶ Cervin. jus feud. (y] Litt. F. 12. 
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6. PRIMA ſeiſin was incident to the king's ſocage tenants 
in capite, as well as thoſe by knight ſervice (a). But tenancy 
in capite as well as primer ſeiſins, are alſo, among the other 
feodal burthens, intirely aboliſhed by the ſtatute. 


7. WarDs8Hty is alſo incident to a tenure in ſocage ; but 
of a nature very different from that incident to knight-ſer- 
vice. For if the inheritance deſcend to an infant under four- 
teen, the wardſhip of him ſhall not belong to the lord of 
the fee; becauſe, in this tenure, nomilitary or other perſonal 


- ſervice being required, there is no occaſion for the lord to 


take the profits, in order to provide a proper ſubſtitute for 
his infant tenant : but his neareſt relation (to whom the in- 
heritance cannot deſcend) ſhall be his guardian in ſocage, 
and have the cuſtody of his land and body till he arrives at 
the age of fourteen. The guardian muſt be ſuch a one, to 
whom the inheritance by no poſſibility can deſcend; as was 
fully explained, together with the reaſons for it, in the 
former book of theſe commentaries (b). At fourteen this 
wardſhip in ſocage ceaſes, and the heir may ouſt the guar- 
dian, and call him to account for the rents and profits (c) : 
for at this age the law ſuppoſes him capable of chuſing a 
guardian for himſelf, It was in this particular, of wardſhip, 
as alſo in that of marriage, and in the certainty of the render 
or ſervice, that the ſocage tenures had ſo much the advan- 
tage of the military ones. But as the wardſhip ceaſed at 
fourteen, there was this diſadvantage attending it; that young 
heirs, being left at ſo tender an age to chuſe their own guar- 
dians till twenty-one, they might make an improvident 
choice. Therefore, when almoſt all the lands of the king- 
dom were turned into ſocage tenures, the ſame ſtatute 12 Car. 


II. c. 24. enacted, that it ſhould be in the power of any fa- 


ther by will to appoint a guardian, till his child ſhould attain 
the age of twenty one. And, if no ſuch appointment be made, 

the court of chancery will frequently interpoſe, to prevent 
an infant heir from improvidently expoſing himſelf to ruin. 


(4) Co. Litt. 77. ä le) bitt. $. 123. Co. Litt. 89. 
(b) page 449. 
8. MAR» 
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8. MARRIAGE, or the valor maritagii, was not in ſocage 
tenure any perquiſite or advantage to the guardian, but ra- 
ther the reverſe. For, if the guardian married his ward un- 
der the age of fourteen, he was bound to account to the 
ward for the value of the marriage, even though he took 
nothing for it, unleſs he married him to advantage (d). Fot 
the law, in favour of infants, is always jealous of guardians, 
and therefore in this caſe it made them account, not only 
for what they did, but alſo for what they might, receive on 
the infant's behalf; leſt by ſome colluſion the guardian 
ſhould have received the value, and not brought it to ac- 


count: but, the ſtatute having deſtroyed all values of marri- 


ages, this doQrine of courfe hath ceaſed with them. At four- 
teen years of age the ward might have diſpoſed of himſelf 
in marriage, without any conſent of his guardian, till the 
late act for preventing clandeſtine marriages. Theſe doc- 
trines of wardſhip and marriage in ſocage tenure were ſo 
diametrically oppoſite to thoſe in knight-ſervice, and fo en- 
tirely agree with thoſe parts of king Edward's laws, that 
were reſtored by Henry the firſt's charter, as might alone 
convince us that a ſocage was of a higher original than the 
Norman conqueſt. 


. Fixes for alienations were, I apprehend, due for lands 
holden of the king in capite, by ſocage tenure, as well as in 
caſe of tenure by knight ſervice : for the ſtatutes that relate 
to this point, and fir Edward Coke's comment on them (e), 
ſpeak generally of all tenants in capite, without making any 
diſtinction; though now all fines for alienation are demoliſh- 
ed by the ſtatute of Charles the ſecond. 


10. Es8CHEATS are equally incident to tenure in ſocage, 
as they were to tenure by knight-ſervice z except only in 
gavelkind lands, which are (as is before mentioned) ſub- 
ject to no eſcheats for felony, —_ they are to . 
for want of heirs (f). | 


(d) Litt F. 123, | (f) Wight. 210. 
(e) 1 laſt. 43. 2 Inſt. 65, 66, 67. 
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Tus much for the two grand ſpecies of tenure, under 
which almoſt all the free lands of the kingdom were holden 
till the reſtoration in 1660, when the former was aboliſhed 
and ſunk into the latter : ſo that lands of both ſorts are now 
holden by the one univerſal tenure of ire and common 


ſocage. 


Taz other grand diviſion of tenure mentioned by Brac- 
ton as cited in the preceding chapter, is that of vi/lenage, as 
contradiſtinguiſhed from liberum tenementum, or frank tenure. 
And this (we may remember) he ſubdivides into two claſſes, 
pure, and privileged, villenage : from whence have ariſen 
two other ſpecies of our modern tenures. 


III. Fro the tenure of pure villenage have ſprung our 
preſent copybold tenures, or tenure by copy of court roll at 
the will of the lord; in order to obtain a clear idea of which, 


it will be previouſly neceſſary to take a ſhort view of the 


original and nature of manors. 


Maxons are in ſubſtance as antient as the Saxon conſti- 


tution, though perhaps differing a little, in ſome immaterial 


circumſtances from thoſe that exiſt at this day (g) : juſt as 
we obſerved of feuds, that they were partly known to our 
anceſtors, even before the Norman conqueſt. A manor, 
manerium, a manendo, becauſe the uſual reſidence of the 
owner, ſeems to have been a diſtri of ground, held by lords 
or great perſonages; who kept in their own hands ſo much 
Jand as was neceſſary for the uſe of their families, which 


were called terrae dominicales, or demeſne lands; being oc- 


cupied by the lord or dominus manerii, and his ſervants. 
The other tenemental lands they diſtributed among their te- 
nants; which from the different modes of tenure were call- 
ed and diſtinguiſhed by two different names. Firſt, book- 
land, or charter-land, which was held by deed under certain 
rents and free ſervices, and in effect differed nothing from 
free ſocage lands (h): and from hence have ariſen all 


co. Cop. 5. 2, & 10, (b) Co. Cop. & 3. 


the 


Ch, 6. of Turncs. or 
the freehold tenants which hold of particular manors, and 
owe ſuit and ſervice to the ſame, The other ſpecies was 
called folk-land which was held by no aſſurance in writing; 
but diſtributed among the common folk or people at the 
pleaſure of the lord, and reſumed at his diſcretion; being in- 
deed land held in villenage, which we ſhall preſently deſcribe 
more at large. The reſidue of the manor being unculti- 
vated, was termed the lord's waſte, and- ſerved for public 
roads, and for common of paſture to the lord and his te- 
nants. Manors were formerly called baronies, as they ſtill 
are lordſhips ; and each lord or baron was empowered to 
hold a domeſtic court, called the court-baron, for redreſſing 
miſdemeſnors and nuſances within the manor, and for ſettling 
diſputes of property among the tenants. 'This court is an 


inſeparable ingredient of every manor z and if the number 


of ſuitors ſhould ſo fail, as not to leave ſufficient to make a 
jury or homage, that i Is, two tenants at the leaſt, the manor 
itſelf is loſt. 


BeFORE the ſtatute of quia emptores, 18 Edw. I. the king's 
greater barons, who had a large extent of territory held un+ 
der the crown, granted out frequently ſmaller manors to infe- 
rior perſons to be held of themſelyes; which do therefore 
now continue to be held under a ſuperior lord, who is called 
in ſuch caſes the lord paramount over all theſe manors : and 


his ſeignory is frequently termed an honour, not a manor, | 


eſpecially if it hath belonged to an antient feodal baron, or 
hath been at any time in the hands of the crown, In imi- 
tation whereof, theſe inferior lords began to carve out and 


grant to others ſtill more minute eſtates, to be held as of 


themſelves, and were ſo proceeding downwards in infinitum 
till the ſuperior lords obſerved, that by this method of ſub- 
infeudation they loſt all their feodal profits, of wardſhips, 
marriages, and eſcheats, which fell into the hands of theſe 
meſne or middle lords, who were the immediate ſuperiors of 
the terre · tenant, or him who occupied the land. This occa- 
ſioned the ſtatute of Weſtm. 3. or quia emptores, 18 Ed. I. 
to be made; which directs, that, upon all ſales or feoff- 
ments of land, the feoffee ſhall hold the ſame, not of his 

immediate 
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Tuvs much for the two grand ſpecies of tenure, under 
which almoſt all the free lands of the kingdom were holden' 
till the reſtoration in 1660, when the former was aboliſhed 
and ſunk into the latter : ſo that lands of both ſorts are now 
holden by the one univerſal tenure of ires and common 


ſocage. 


Tux other grand diviſion of tenure mentioned by Brac- 
ton as cited in the preceding chapter, is that of vi/lenage, as 
contradiſtinguiſhed from /iberum tenementum, or frank tenure. 
And this (we may remember) he ſubdividesinto two claſſes, 
pure, and privileged, villenage : from whence have ariſen 
two other ſpecies of our modern tenures. | 


III. From the tenure of pure villenage have ſprung our 


preſent copybold tenures, or tenure by copy of court roll at 


the will of the lord; in order to obtain a clear idea of which, 
it will be previouſly neceſſary to take a ſhort view of the 


| original and nature of manors. 


Maxons are in ſubſtance as antient as the Sa conſti- 


tution, though perhaps differing a little, in ſome immaterial 


circumſtances from thoſe that exiſt at this day (g) : juſt as 
we obſerved of feuds, that they were partly known to our 
anceſtors, even before the Norman conqueſt. A manor, 
manerium, a manendo, becauſe the uſual reſidence of the 
owner, ſeems to have been a diſtrift of ground, held by lords 
or great perſonages; who kept in their own hands ſo much 
Jand as was neceſſary for the uſe of their families, which 
were called terrae dominicales, or demeſne lands ; being oc- 
cupied by the lord or dominus manerii, and his ſervants. 
The other tenemental lands they diſtributed among their te- 
nants; which from the different modes of tenure were cal!- 
ed and diſtinguiſhed by two different names. Firſt, book- 
land, or charter-land, which was held by deed under certain 
rents and free ſervices, and in effect differed nothing from 
free ſocage lands (h): and from hence have ariſen all 


(gs) Co. Cop. \. 2, & ic. (b) Co. Cop. & 3. 
| the 


Ch, 6. of Turns. or 
the freehold tenants which hold of particular manors, and 
owe ſuit and ſervice to the ſame, The other ſpecies was 
called folt-land which was held by no aſſurance in writings 
but diſtributed among the common folk or people at the 


pleaſure of the lord, and reſumed at his diſcretion; being in- 


deed land held in villenage, which we ſhall preſently deſcribe 
more at large. The reſidue of the manor being unculti- 
vated, was termed the lord's waſte, and- ſerved for public 
roads, and for common of paſture to the lord and his te- 
nants. Manors were formerly called baronies, as they ſtill 
are lordſhips ; and each lord or baron was empowered to 
hold a domeſtic court, called the court-baron, for redreſſing 
miſdemeſnors and nuſances within the manor, and for ſettling 
diſputes of property among the tenants. This court is an 
inſeparable ingredient of every manor ; and if the number 
of ſuitors ſhould ſo fail, as not to leave ſufficient to make a 
jury or homage, that i Is two tenants at the leaſt, the manor 
itſelf is loſt. | 


BeyoRE the ſtatute of quia emptores, 18 Edw. I. the king's 
greater barons, who had a large extent of territory held un- 
der the crown, granted out frequently ſmaller manors to infe- 
rior perſons to be held of themſelyes; which do therefore 
now continue to be held under a ſuperior lord, who is called 
in ſuch caſes the lord paramount over all theſe manors : and 
his ſeignory is frequently termed an honour, not a manor; 
eſpecially if it hath belonged to an antient feodal baron, or 
hath been at any time in the hands of the crown. In imi- 
tation whereof, theſe inferior lords began to carve out and 


grant to others ſtill more minute eſtates, to be held as of 


themſelves, and were ſo proceeding downwards in infinitum 
till the ſuperior lords obſerved, that by this method of ſub- 
infeudation they loſt all their feodal profits, of wardſhips, 
marriages, and eſcheats, which fell into the hands of theſe 
meſne or middle lords, who were the immediate ſuperiors of 
the terre · tenant, or him who occupied the land. This occa- 
ſioned the ſtatute of Weſtm. 3. or quia emptores, 18 Ed. I. 
to be made ; which dire&s, that, upon all ſales or feoff- 
ments of land, the feoffee ſhall hold the ſame, not of his 

immediate 
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immediate feoffor, but of the chief lord of the fee, of whom 
ſuch feoffor himſelf held it. And from hence it is held, 
that all manors exiſting at this day, muſt have exiſted by 
immemorial preſeription; or at leaſt ever ſince the 18 Edw. 
I. when the ſtatute of quia emptorer was made. For no new 
manor can have been created ſince that ſtatute; becauſe it 
is eſſential to a manor, that there be tenants who hold of 
the lord, and that ſtatute enacts, that for the future no 


ſubject ſhall create ay new tenants to doi of himſelf. 


Now with 3 to the follk-land, or eſtates held i in vil. 
lenage, this was a ſpecies of tenure neither ſtrictly feodal, 
Norman, or Saxon; but mixed and compounded of them 
all (i): and which alſo, on account of the heriots that uſually 
attend it, may ſeem to have ſomewhat Daniſh in its compo- 
fition. Under the Saxon government: there were, as ſir 
William Temple ſpeaks (x), a ſort of people | in a condition 


of downright ſervitude, uſed and employed in the moſt ſer- 


vile works, and belonging, both they, their children, and 
effects, to the lord of the ſoil, like the reſt of the cattle or 
ſtock upon it. Theſe ſeem to have been thoſe who held 
what was called the folk-land, from which they were re- 
moveable at the lord's pleaſure. On the arrival of the Nor- 
mans here, it ſeems not improbable, that they, "who were 
ſtrangers to any other than a feodal ſtate, might give ſome 
ſparks of enfranchiſement to ſuch wretched perſons as fell to 
their ſhare, by admitting them, as well as others, to the 
oath of fealty; which conferred a right of protection, ard 


' raiſed the tenant to a kind of eſtate ſuperior to downright 


ſlavery, but inferior to every other condition (). This they 
called villenage, and the tenants villeins, either from the 
word lis, or elſe, as Sir Edward Coke tells us (m), a villa; 
becauſe they lived chiefly in villages, and were employed in 
ruſtic works of the moſt ſordid kind: like the Spartan Be- 


lotes, to whom alone the culture of the lands was conſigned; 


their rugged maſters, like our northern anceſtors, eſteeming 
war the only honourable employment of mankind. | . 


(% Wright. 214, (1) Wright. 21. 
{k) Intred. 11 Eng. 659. (m) 1 Ioft, be” 
| | 'THESE 


W 6. of TARI NOS. 923 


THESE villeins, belonging principally to lords of manors, 
were either villeins regardant, that is, annexed to the 
manor or land; or elſe they were in graſt, or at large, 
that is, annexed to the perion of the lord, and transfer. 
able by deed from one owner to another (n). They 
could not leave their lord without his permiſſion ; but, if 
they ran away, or were purloined from him, might be claim- 
ed and recovered by action, like beaſts or other chattels. 
They held indeed ſmall portions of land by way of ſuſtain- 
ing themſelves and families; but it was at the mere will of 
the lord, who might diſpoſſeſs them whenever he pleaſed ; 
and it was upon villein ſervices, that is, to carry out dung, 
to hedge and ditch the lord's demeſnes, and any other the 
meaneſt offices (o): and theſe ſervices were not only baſe, 
but uncertain both as to their time and quantity (p). A 
villein, in ſhort, was in much the ſame ſtate with us, as lord 
Moleſworth (q) deſcribes to be that of the boors in Den- 
mark, and Stiernhook (r) attributes alſo to the traal; or ſlaves 
in Sweden; which confirms the probability of their being in 


ſome degree monuments of the Daniſh tyranny. A villein 


could acquire no property either in lands or goods; but, if 
he purchaſed either, the lord might enter upon them, ouſt 
the villein, and ſeize them to his own uſe, unleſs he contrived 
to diſpoſe of them again before the lord had ſeiſed them; 
for the lord had then loſt his opportunity (s). 


Ix many places alſo a fine was payable to the lord if the 
villein preſumed to marry his daughter to any one without 
leave from the lord (t); and, by the common law, the lord 
might alſo bring an action againſt the huſband for damages 
in thus purloining his property (u). For the children of vil- 
leins were alſo in the ſame ſtate of bondage with their pa- 


(n) Litt. 3 181. ton, J. 4. tr. 1. c. 28.) 
(0) Ibid. Q. 172. (q)c. 8. 
(p) Ie qui tenet in villenagio faciet (r) de jure Sucmnum, |, 2. 6. 4. 
vicguid ei praeceptum fuerit, nec ſcire (s) Litt. F. 177. 
debet ſero quid facere debet incraſtinn, (t) Co. Lit. 140. 
et ſemper tenebitur ad incerta. (Brac» (u) Litt. g. 203. 


rents ; 
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rents; whence they were called in Latin, nativi, which gave 
riſe to the female appellation of a villein, who was called a 
neife (w). In caſe of a marriage between a freeman and a 
neife, or a villein and a freewoman, the iſſue followed the 
condition of the father, being free if he was free, and villein 
if he was villein; contrary to the maxim of the civil law, 
that partus n ventrem. But no baſtard could be born 
a villein, becauſe by another maxim of our law he is nullius 
filius: and as he can gain nothing by inheritance, it were 
hard that he ſhould Hſe his natural freedom by it (x). The 
law however protected the perſons of villeins, as the king's 
ſubject, againſt atrocious injuries of the lord: for he might 
not kill, or maim his villein (y); though he might beat him 
with impunity, ſince the villein had no action or remedy at 
law againſt his lord, but in caſe of the murder of his anceſtor 
or the maim of his own perſon. Neifes indeed had alſo 
an appeal of rape, in caſe the lord violated them by force 


(z). 


VIII EINs might be enfranchiſed by manumiſſion, which 
is either expreſs or implied; expreſs ; as where a man grant- 
ed to the villein a deed of manumiſſion (a): implied; as 
where a man bound himſelf in a bond to his villein for a ſum 
of money, granted him an annuity by deed, or gave him an 
eſtate in fee, for life, or years (b): for this was dealing with 
his villein on the footing of a freeman : it was in ſome of 
the inſtances giving him an action againſt his lord, or in 
others veſting an ownerſhip in him entirely inconſiſtent with 
his former ſtate of bondage. So alſo if the lord brought an 
action againſt his villein, this enfranchiſed him (c); for, as 
the lord might have a ſhort remedy againſt his villein, by 
ſeizing his goods, (which was more than equivalent to any da- 
mages he could recover) the law, which is always ready to 
catch at any thing in favour of liberty, preſumed that by 
bringing this action he meant to ſet his villein on the ſame 


w) Litt. §. 187. Bid. S. 20 
6 _ a 187 188. 0 — 8 02 
7 ld. Y. 189, 194. c) Y. 208+ 
4 Ibid. 190. ; 


footing 
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footing with himſelf, and therefore held it an implied manu- 
miſſion, But, in caſe the lord indicted him for felony, it 
was otherwiſe ; for the lord could not inflit a capital pu- 
niſhment on his villein, without N. in the aſſiſtance of 
the law. 


VIIIIIxs, by this and many other means, in proceſs of 
time gained conſiderable ground on their lords; and in parti- 
cular ſtrengthened the tenure of their eſtates to that degree, 
that they came to have in them an intereſt in many places 
full as good, in others better than their lords. For the good» 
nature and benevolence of many lords of manors having, 
time out of mind, permitted their villeins and their children 
to enjoy their poſſeſſions without interruption, in a regular 
courſe of deſcent, the common law, of which cuſtom is the 
life, now gave them title to preſcribe againſt their lords; 
and, on performance of the ſame ſervices, to hold their 
lands, in ſpight of any determination of the lord's will. 
For, though, in general they are ſtill ſaid to hold their eſtates 
at the will of the lord, yet it is ſuch a will as is agreeable to 


the cuſtom of the manor ; which cuſtoms are preſerved and 
evidenced by the rolls of the ſeveral courts baron in which 


they are entered or kept on foot by the conſtant immemorial 
uſage of the ſeveral manors in which the lands lie, And, as 
ſuch tenants had nothing to ſhew for their eſtates but theſe 
cuſtoms, and admiſſions in purſuance of them, entered on 


thoſe rolls, or the copies of ſuch entries witneſſed by the 


ſteward, they now began to be called tenants by copy of _ 
roll, and their tenure itſelf a copybold (d). 


Tus copyhold tenures, as fir Edward Coke 4 (e), 
although very meanly deſcended, yet come of an antient 
houſe; for, from what has been premiſed it appears, that 
copyholders are in truth no other but villeins, who, by a 
long ſeries of immemorial encroachments on the lord, have 
at laſt eſtabliſhed a cuſtomary right to thoſe eſtates, which 


before were held a>/lutcly at the lord's will. Which af- 


fords a very ſubſtant : or the great variety of cuſtoms 


(d) F. N. B. 12. (% Cop. F. 32. 


that 


4 
— — er es 2 I A CT ; A 
. S100 tr Sr oa ge 


— 


— 


— — — 


— — — — 
. A ee a ae A . . a — 2 
* w— — * — 


. ——ů— 


— A 


—. — 
— 


. 


— — — eee 1 


2 = * 5 
= 


— 


96 The RIGHTS Book II. 


that prevail in different manors, with regard both to the 
deſcent of the eſtates, and the privileges belonging to the te- 
nants. And theſe encroachments grew to be ſo univerſal, 
that when tenure in villenage was virtually aboliſhed, (though 
copyholds were reſerved) by the ſtatute of Charles II, there 
was hardly a pure villein left in the nation. For fir Thomas 
Smith (f) teſtifies, that in all his time (and he was ſecretary 
to Edward VI) he never knew any villein in groſs throughout 
the realm ; and the few villeins regardant that were then 
remaining, were ſuch only as had belonged to-biſhops, mo- 
naſteries, or other eccleſiaſtical corporations, in the preced- 
ing times of popery. For he tells us, that © the holy fa- 
others, monks, and friars, had in their confeſſions, and ſpe- 
« cially in their extreme and deadly ſickneſs, convinced the 
&« laity how dangerous a practice it was, for one chriſtian 


„ man to hold another in bondage: ſo that temporal men, 


ce by little and little, by reaſon of that terror in their con- 
cc ſciences, were glad to manumit all their villeins. But 
ce the ſaid holy fathers, with the abbots and priors, did not 
« in like ſort by theirs; for they alſo had a ſcruple in con- 
« ſcience to impoveriſh and deſpoil the church ſo much, as 
ce to manumit ſuch as were bond to their churches, or to 
« the manors which the church had gotten; and ſo kept 
te their villeins ſtill.” By theſe ſeveral means the genera- 
lity of villeins in the kingdom have long ago ſprouted up into 
copyholders: their perſons being enfranchiſed by manumiſ- 
ſion or long acquieſcence; but their eſtates, in ſtrictneſs, re- 
maining ſubject to the ſame ſervile conditions and forfeitures 
as before ; though, in general, the villein ſervices are uſually 


commuted for a ſmall pecuniary quit-rent (g). 


(f) Commonwealth. b. 3. c. to. 

(g) In ſome manors the copyholders 
were bound to perform the molt ſervile 
offices, as to hedge andditch the lord's 
grounds, to lop his trees, to reap his 
corn, ard the like; the lord uſually 
finding them meat and drink, and ſome- 
times (as is ſtill the ule in the highlands 
of Scotland) a minſtrel or piper for 


their diverſion. (Rot. Maner, de Edg- 
ware Cem. Midd.) As in the kingdom 
of Whidah, on the ſlave coaſt of Afri- 
ca, the people are bound to cut and car- 
ry in the king's corn from off his de- 
meine lands, and are attended by mu- 
ſic during all the time of their labour · 
(Mod. Un. Hiſt. xvi. 429.) 


As 


Ch. 6. of THINGS. 97 


As a farther conſequence of what has been premiſed, we 
may collect theſe two main principles, which are held (h) 


to be the ſupporters of a copyhold tenure, and without which 


it cannot exiſt ; 1. That the lands be parcel of, and ſituate 


within, that manor, under which it is held. 2. That they 
have been demiſed, or demiſable, by copy of court roll im- 
memorially. For immemorial cuſtom is the life of all te- 


nures by copy; ſo that no new copyhold can, un ſpeaks 


ing, be granted at this day. w_ 


Ix ſome. manors, ph Ps the cuſtom hath been to permit 
the heir to ſucceed the anceſtor in his tenure, the eſtates are 
ſtiled copyholds of inheritance; in others, where the lords 
have been more vigilant to maintain their rights, they re- 
main copyholds for life only: for the cuſtom of the manor 
has in both caſes ſo far ſuperſeded the will of the lord, that, 
provided the ſervices be performed or ſtipulated for by fealty, 
he cannot, in the firſt inſtance, refuſe to admit the heir of 
his tenant upon his death; nor, in the ſecond, can he re- 
moye his preſent tenant ſo long as be lives, though he holds 
nominally by the precarious tenure of his lord's will. 


Tas fruits and appendages of a copyhold tenure, that it 
hath in common with free tenures, are fealty, ſervices (as 
well in rents as otherwiſe) reliefs, and eſcheats. The two 
latter belong only to copyholds of inheritance ; the former 
to thoſe for life only. But, beſides theſe, copyholds have al- 
ſo heripts, wardſhip, and fines. Heriots, which I think are 
agreed to be a Daniſh cuſtom, and of which we ſhall ſay more 
hereafter, are a render of the beſt beaſt or other good (as the 
cuſtom may be) to the lord on the death of the tenant. This 
is plainly a relick of villein tenure; there being originally 
leſs hardſhip in it, when all the goods and chattels belong- 
ed to the lord, and he might have ſeiſed them even in the 
villein's lifetime. Theſe are incident to both ſpecies of copy- 
hold ; but wardſhip and fines to thoſe of inheritance only. 


(b) Co. Litt. 38. 
Vor. II. 15 G 9 Ward. 
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Wardſhip, in copyhold eſtates, partakes both of that in chi- 
valry and that indocage. Like that in chivalry, the lord is 


the legal guardian, who uſually aſſigns ſome relation of the 


infant tenant to act in his ſtead: and he, like guardian in 
ſocage, is accountable to his ward for the profits. Of fines, 
ſome are in the nature of primer ſeiſins, due on the death of 
each tenant, others are mere fines for alienation of the lands; 
in ſome manors only one of theſe ſorts can be demanded, in 
ſome both, and in others neitheg They are ſometimes ar- 
bitrary and at the will of the lord, ſometimes fixed by cuſ- 
tom: but, even when arbitrary, the courts of law, in favour 
of the liberty of copy holders, have tied them down to be 
reaſonable in their extent; otherwiſe they might amount to 
a diſheriſon of the eſtate. No fine therefore is allowed to be 
taken upon deſcents and alienations, (unleſs in particular cir- 
cumſtances) of more than two years improved value of the 
eſtate (i). From this inheritance we may judge of the favou- 
rable diſpoſition, that the law of England (which is a law of 
liberty) hath always ſhewn to this ſpecies of tenants; by re- 
moving, as far as poſſible, every real badge of ſlavery from 
them, however ſome nominal ones may continue. It ſuffered 
cuſtom very early to get the better of the expreſs terms up- 
on which they held their lands; by declaring, that the will 
of the lord was to be interpreted by the cuſtom of the manor; 
and, where no cuſtom has been ſuffered to grow up to the 
prejudice of the lord, as in this caſe of arbitrary fines, the law 
itſelf interpoſes in an equitable method, and will not ſuffer 
the lord to extend his power ſo far, as to diſinherit the tenant, 


Tus much for the antient tenure of pure villenage, and 
the modern one of copybeld at the will of the lord, which i is 
lineally | deſcended from it, 


IV. THERE is yet a fourth ſpecies of tenure, deſcribed by 
Bracton under the name ſometimes, of privileged villenage, 
and ſometimes of villein-ſocage. This, he tells us (k), is ſuch 
as has been held of the kings of England from the conqueſt 


() 2 Ch. Rep. 134. (k) I. 4. tr. 1. c. 28. 
downwards; 
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downwards ; that the tenants herein © villana faciunt ſervi- 
« tia, ſed certa et determinata;” that they cannot aliene or 
transfer their tenements by grant ,or feoffment, any more 
than pure villeins can ; but muſt ſurrender them to the lord 
or his ſteward, to be again granted out and held in villenage. 
And from theſe circumſtances we may colle&, that what he 
here deſcribes is no other than an exalted ſpecies of copy- 
hold, ſubſiſting at this day, v/z. the tenure in antient de- 
meſne; to which, as partaking of the baſeneſs of villenage 
in the nature of its ſervices, and the freedom of ſocage in 
their certainty, he has therefore given a name compounded 
out of both, and calls it villanum ſocagium. 


AwnTitxT demeſne conſiſts of thoſe lands or manors, 
which, though now perhaps granted out to private ſubjects, 
were actually in the hands of the crown in the time of Ed- 
ward the confeſſor, or William the conqueror; and ſo ap- 
pear to have been by the great ſurvey in the exchequer call 
ed domeſday book (). The tenants of theſe lands, under 
the crown, were not all of the ſame order or degree. Some 
of them, as Britton teſtifies (m), continued for a long time 
pure and abſolute villeins, dependant on the will of the 
lord: and thoſe who have ſucceeded them in their tenures 
now differ from common copyholders in only a few points (n). 
Others were in great meaſure enfranchiſed by the royal fa- 
vour: being only bound in reſpe& of their lands to perform 
ſome of the better ſort of villein ſervices, but thoſe deter- 
minate and certain; as, to plough the king's land, to ſup- 
ply his court with proviſions, and the like; all of which 
are now changed into pecuniary rents: and in conſideration 
hereof they had many immunities and privileges granted to 
them (o); as, to try the right of their property in a pecu- 
liar court of their own, called a court of antient demeſne, by 
2 peculiar proceſs denominated a writ of right cloſe (p); not 
to pay toll or taxes; nor to contribute to the expences of the 


knights of the ſhire; not to be put on juries, and the like (q). 


(1) F. N. B. 14. 16. (o) 4 Inſt. 269. 
(m) c. 66. (p) F. N. B. 11. 
(n) F. N. B. 228. ö (4) Lid. 14, 
G 2 THESE 


* 


8 The Rromrs. Boox II. 


Wardſhip, in copyhold eſtates, partakes both of that in chi- 
valry and that indocage. Like that in chivalry, the lord is 
the legal guardian, who uſually aſſigns ſome relation of the 
infant tenant to act in his ſtead: and he, like guardian in 
ſocage, is accountable to his ward for the profits. Of fines, 
ſome are in the nature of primer ſeiſins, due on the death of 
each tenant, others are mere fines for alienation of the lands; 
in ſome manors only one of theſe ſorts can be demanded, in 
ſome both, and in others neither. They are ſometimes ar- 
bitrary and at the will of the lord, ſometimes fixed by cuſ- 
tom : but, even when arbitrary, the courts of law, in favour 
of the liberty of copy holders, have tied them down to be 
reaſonable in their extent; otherwiſe they might amount to 
a diſheriſon of the eſtate. No fine therefore is allowed to be 
taken upon deſcents and alienations, (unleſs in particular cir- 
cumſtances) of more than two years improved value of the 
eſtate (i). From this inheritance we may judge of the favou- 
rable diſpoſition, that the law of England (which is a law of 
liberty) hath always ſhewn to this ſpecies of tenants; by re- 
moving, as far as poſſible, every real badge of ſlavery from 
them, however ſome nominal ones may continue. It ſuffered 
cuſtom very early to get the better of the expreſs terms up- 
on which they held their lands; by declaring, that the will 
of the lord was to be interpreted by the cuſtom of the manor ; 
and, where no cuſtom has been ſuffered to grow up to the 
prejudice of the lord, as in this caſe of arbitrary fines, the law 
itſelf interpoſes in an equitable method, and will not ſuffer 
the lord to extend his power ſo far, as to diſinherit the tenant, 


Tus much for the antient tenure of pure villenage, and 
the modern one of copybold at the will of the lord, . is 
lineally deſcended from it. 


IV. THERE is yet a fourth ſpecies of tenure, deſcribed by 
Bracton under the name ſometimes, of privileged villenage, 
and ſometimes of villein ſocage. This, he tells us (k), is ſuch 
as has been held of the kings of England from the conqueſt 
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downwards; that the tenants herein ““ villana faciunt ſervi- 


« tia, ſed certa et determinata; that they cannot aliene or 


transfer their tenements by grant ,or feoffment, any more 
than pure villeins can ; but muſt ſurrender them to the lord 
or his ſteward, to be again granted out and held in villenage. 
And from theſe circumſtances we may colle&, that what he 
here deſcribes is no other than an exalted ſpecies of copy- 
hold, ſubſiſting at this day, v/z. the tenure in antient de- 


meſne; to which, as partaking of the baſeneſs of villenage 


in the nature of its ſervices, and the freedom of ſocage in 
their certainty, he has therefore given a name compounded 
out of both, and calls it villanum ſocagium. 


ANTIENT demeſne conſiſts of thoſe lands or manors, 
which, though now perhaps granted out to private ſubjects, 


were actually in the hands of the crown in the time of Ed- 


ward the confeſſor, or William the conqueror ; and ſo ap- 


pear to have been by the great ſurvey in the exchequer call- 


ed domeſday book (). The tenants of theſe lands, under 
the crown, were not all of the ſame order or degree. Some 
of them, as Britton teſtifies (m), continued for a long time 
pure and abſolute villeins, dependant on the will of the 
lord: and thoſe who have ſucceeded them in their tenures 
now differ from common copyholders in only a few points (n). 
Others were in great meaſure enfranchiſed by the royal fa- 
vour : being only bound in reſpect of their lands to perform 
ſome of the better ſort of villein ſervices, but thoſe deter- 
minate and certain; as, to plough the king's land, to ſup- 
ply his court with proviſions, and the like; all of which 
are now changed into pecuniary rents: and in conſideration 
hereof they had many immunities and privileges granted to 
them (o); as, to try the right of their property in a pecu- 
liar court of their own, called a court of antient demeſne, by 
2 peculiar proceſs denominated a writ of r:ght claſe (p); not 
to pay toll or taxes; nor to contribute to the expences of the 
knights of the ſhire; not to be put on juries, and the like (q). 


(1) P. N. B. 14. 16. | (o) 4 laſt. 3 


(n) F. N. B. 228, | (4) Bid. 14, 
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THESE tenants therefore, though their tenure be abſolute- 


ly copyhold, yet have an intereſt equivalent to a freehold: 
for, though their ſervices were of a baſe and villenous ori- 


ginal (r), yet the tenants were eſteemed in all other reſpeQs 


to be highly privileged villeins; and eſpecially in this, that 
their ſervices were fixed and determinate, and that they 
could not be compelled (like pure villeins) to relinquiſh theſe 


tenements at the lord's will, or to hold them againſt their 


own: * et ideo, ſays BraQton, dicuntur liberi.” Britton alſo, 
from ſuch their freedom, calls them abſolutely /okemans, and 
their tenure ſokemanries; which he deſcribes (s) to be © lands 
c and tenements which are not held by knight-ſervice, nor 
cc by grand ſerjeanty, nor by petit, but by ſimple ſervices, 
« being as it were lands enfranchiſed by the king or his pre- 
s deceſlors from their antient demeſne.” And the ſame 
name is alſo given to them in Fleta (t). Hence Fitzherbert 
obſerves (u) that no lands are antient demeſne, but lands 


| Holden in ſocage: that is, not in free and common ſocage, 


but in this amphibious, ſubordinate claſs, of villein- ſocage. 
And it is poſſible, that as this- ſpecies of ſocage tenure is 
Plainly founded upon predial ſervices, or ſervices of the 
plough, it may have given cauſe to imagine that all ſocage 
tenures aroſe from the ſame original; for want of diſtinguiſh- 
ing, with Bracton, between free-ſocage or ſocage of frank- 
tenure, and villein-ſocage or ſocage of antient demeſne. 


Laps held by this tenure are therefore a ſpecies of copy. 
hold, and as ſuch preſerved and exempted from the opera- 


tion of the ſtatute of Charles II. Yet they differ from com- 


mon copyholds, principally in the privileges before-mention- 
ed: as alſo they differ from freeholders by one eſpecial mark 
and tincture of villenage, noted by Bracton, and remaining 
to this day ; viz. that they cannot be conveyed from man to 
man by the general common law conveyances of feoffment, 
and the reſt: but muſt paſs by ſurrender to the lord or his 


(r) Gilb. hiſt, of the exch. 16. & 30. (t) J. 1. c. 8. 
(e) c. 66. (u) F. N. B. 13. 
ſte ward, 
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ſte ward, in the manner of common copyholds: yet with 
this difference (w), that, in theſe ſurrenders of lands in an- 
tient demeſne of frank tenure, it is not uſed to ſay © to hold at 
ce the will of the lord in their copies, but only“ 1 bold ac- 
* cording to the cuſtom of the manor.” 


Tus have we taken a compendious view of the princi- 
pal and fundamental points of the doctrine of tenures, both 
antient and modern; in which we cannot but remark the 


mutual connexion and dependence that all of them have 


upon each other. And upon the whole it appears, that, 


whatever changes and alterations theſe tenures have in pro- 


ceſs of time undergone, from the Saxon aera to the 12 Car. 
II. all lay tenures are now in effect reduced to two ſpecies; 
Free tenure in common ſocage 3 ; and baſe tenure by copy of 
court roll. 


I MENTIONED lay tenures only; becauſe there is ſtill 
behind one other ſpecies of tenure, reſerved by the ſtatute 
of Charles II. which is of a /þir/tual nature, and called the 


tenure in frankalmoign. 


V. TENURE in frankalmoign, in libera eleemoſyna, or free 
alms, is that, whereby a religious corporation, aggregate or 
ſole, holdeth lands of the donor to them and their ſucceſſors 
for ever (x). The ſervice, which they were bound to ren- 
der for theſe lands was not certainly defined; but only in 
general to pray for the ſouls of the donor and his heirs, dead 
or alive; and therefore they did no fealty, (which is incident 
to all other ſervices but this) (y) becauſe this divine ſervice 


was of a higher and more exalted nature (2). This is the 


tenure by which almoſt all the antient monaſteries and reli- 
gious houſes held their lands; and by which the parochial 
clergy, and very many eccleſiaſtical and eleemoſynary foun- 
dations, hold them at this day (a); the nature of the ſervice 
being upon the K altered, and made conformable 


(w) Kitchen on courts, 194. (2) Bid. 138. » 
(x) Litt. F. 133. . (a) Bracton. 4 4. fr. 1. c. 28. F. 1, 


(y) Bid. 131. 
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to the purer doctrines of the church of England. It was an 
old Saxon tenure; and continued under the Norman revolu- 
tion, through the great reſpect that was ſhewn to religion 
and religious men in antient times. Which is alſo the rea- 
ſon that tenants in frankalmoign were diſcharged of all other 
ſervices, except the trinoda neceſſitas, of repairing the high- 
ways, building caſtles, and repelling invaſions (b) : juſt as 
the druids, among the antient Britons, had omnium rerum 
immunitatem (c). And, even at preſent, this is a tenure of a 
nature very diſtin& from all others; being not in the leaſt 
feodal, but merely ſpiritual. For if the ſervice be neglected, 


the law gives no remedy by diſtreſs or otherwiſe to the lord 
of whom the lands are holden ; but merely a complaint to 


the ordinary or viſitor to correct it (d). Wherein it mate- 


rially differed from what was called tenure by divine ſervice: 


in which the tenants were obliged to do ſome ſpecial divine 
ſervices in certain; as to ſing ſo many maſſes, to diſtribute 
ſuch a ſum in alms, and the like; which, being expreſsly de- 
fined and preſcribed, could with no kind of propriety be 


called free alms; eſpecially as for this, if unperformed, the 


lord might diſtrein, without any complaint to the viſitor (e). 
All ſuch donations are indeed now out of uſe: for, ſince the 
ſtatute of guia emptores, 18 Edw. I, none but the king can 
give lands to be holden by this tenure (f). So that I only 


mention them, becauſe frankalmoign is excepted by name in 


the ſtatute of Charles II, and therefore ſubſiſts in many in- 


ſtances at this day. Which is all that ſhall be remarked 
concerning it herewith concluding our obſervations on the 
nature of tenures, 


(b) Seld. Jan. 1. (e) Bid. 137. 
(c) Caeſar de bell, Gal.l 6. c. 13. (f) Bid. 140. 
(d) Litt. Q. 136. 


CHAPTER 
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CHAPTER THE SEVENTH. | 


Or FREEHOLD ESTATES, or 
. INHERITANCE. | 


HE next objects of our diſquiſitions are the nature and 
: properties of e/lates. An eſtate in lands, tenements, 
and hereditaments, ſignifies ſuch-intereſt as the tenant hath 
therein: ſo that if a man grants all bis ate in Dale to A and 
his heirs, every thing'that he can poſſibly grant ſhall paſs 
thereby (a). It is called in Latin, fatus; it ſignifying the 
condition, or circumſtance, in which the owner ſtands, with 
regard to his property. And, to aſcertain this with proper 
preciſion and accuracy, eſtates may be conſidered in a three- 
fold view: firſt, with regard to the quantity of intereſt which 
the tenant has in the tenement : ſecondly, with regard to 
the ime at which that quantity of intereſt is to be enjoy- 
ed: and, thirdly, with regard to the number and cormexions 


of the tenants. 


FigsT, with regard to the quantity of intereſt which the 


tenant has in the tenement, this is meaſured by its duration 
and extent. Thus, either his right of poſſeſſion is to ſubſiſt 
for an uncertain period, during his own life, or the life of 
another man ; to determine at his own deceaſe, or to remain 
to his deſcendants after him : or it is circumſcribed within a 
certain number of years, months, or days: or, laſtly, it is in- 
finite and unlimited, being veſted in him and his repreſenta- 


tives for ever. And this occaſions the primary diviſion of 


(a) Co. Litt. 348. : | 
Ga4 eſtates, 
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eſtates, into ſuch as are freebold, and ſuch as are leſs than 
freehold. 


Ax eſtate of freehold, liberum tenementum, or frank tene- 
ment, is defined by Britton (b) to be © the poſſeſſion of the 
&« ſoil by a freeman.” And St. Germyn (c) tells us, that 
ce the poſſeſſion of the land is called in the law of England 
te the franktenement or freehold.” Such eſtate therefore, 
and no other, as requires actual poſſeſſion of the land, i is le- 
gally ſpeaking freehold; which actual Poſſeſſion can, by the 
courſe of the common law, be only given by the ceremony 
called livery of ſeiſin, which is the ſame as the feodal inveſti- 
ture. And from theſe principles we may extract this deſcrip- 
tion of a freehold, that it is ſuch an eſtate in lands as is 
conveyed by livery of ſeiſin; or, in tenements of an incor- 
poreal nature, by what is equivalent thereto. And accor- 
dingly it is laid down by Littleton (d), that where a free- 
hold ſhall paſs, it behoveth to have livery of ſeiſin. As there- 
fore eſtates of inheritance and eſtates for life could not by 
common law be conveyed without livery of ſeiſin, theſe are 
properly eſtates of freehold ; and, as no other eſtates were 
conveyed, with the ſame ſolemnity, therefore no others are 
proper'y freehold eſtates. 


ESTATES of freehold then are diviſible into eſtates os = 
F and eſtates not of inheritance. The former ire A= 
gain divided into inheritances ab/olute or fee-ſimple; and in- 
heritances limited, one e ſpecies of which we uſually call fe- 


tail. 


I. Tavixnr. in fee-ſimple (or, as he is frequently 
ſtiled, tenant in fee) is he that hath lands, tenements, 
or hereditaments, to hold to him. and his heirs for ever 
(e); generally, abſolutely, and ſimply; without mention- 
ing what heirs, but referring that to his own pleaſure, or 
to the diſpoſition of the law. The true meaning of the 
word fee (feodum) is the ſame with that of feud or fief, 
and in its original ſenſe it is taken in contractitinaion to 


(b) c | (d) 9.35, 
(c) Dr. gn” Stud. b. 2. d. 22, (e) Lite. F. 1. | 
allodium ; 
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allodium (f); which latter the writers on this ſubje& define 
to be every man's own land, which he poſſeſſeth merely in 
his own right, without owing any rent or ſervice to any ſu- 
pcrior. This is property in its higheſt degree; and the own- 
er thereof hath abſolutum et directum deminium, and therefore 
is ſaid to be ſeiſed thereof abſolutely in dominico ſuo, in his 
own demeſne. But feodum, or fee, is that which is held of 
ſome ſuperior, on condition of rendering him ſervice; in 
which ſuperior the ultimate property of the land refides. 
And therefore ſir Henry Spelman (g) defines a feud or fee 
to be the right which the vaſal or tenant hath in lands, to uſe 
the ſame, and take the profits thereof to him and his heirs, 
rendering to the lord his due ſervices; the mere allodial pro- 
priety of the ſoil always remaining in the lord. This allodial 
property no ſubject in England has (h); it being a received, 
and now undeniable, principle in the law, that all the lands 
in England are holden mediately or immediately of the king. 

The king therefore only hath abſolutum et directum domini- 
um (i); but all ſubje cs lands are in the nature of feodum or 
fee; whether derived to them by deſcent from their anceſ- 
tors, or purchaſed for a valuable conſideration; for they 
cannot come to any man by either of thoſe ways, unleſs 
accompanied with thofe feodal clogs, which were laid upon 
the firſt feudatory when it was originally granted. A ſubject 
therefore hath only the uſufruct, and not the abſolute. pro- 
perty of the ſoil: or, as fir Edward Coke expreſſes it (x), 
he hath dominium utile, but not dominium direflum. And 
hence it is that, in the moſt ſolemn acts of law, we expreſs 
the ſtrongeſt and higheſt eſtate, that any ſubje& can have, 
by theſe words; © he is ſeiſed thereof in bis demeſne, as of 
« fee.” It is a man's demeſne, dominicum, or property, ſince 
it belongs to him and his heirs for ever: yet this dominicum, 


property, or demeſne, is ſtrictly not abſolute or allodial, but 


qualified or feodal: it is his demeſne, as of fee; that is, it is 
not purely and ſimply his own, ſince it is held of a ſuperior 
lord, in whom the ultimate property reſides. 


f ) See pag 48, 47. tum dominium, cer vullus oft aut ler 
g) of 25 . niſi Deus. Ibid. 

(bh) Co. | (k) kid. 

(i) Praedian Py revs oft direc- 
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Tars is the primary ſenſe and acceptation of the word 
fee. But (as fir Martin Wright very juſtly obſerves) (I) the 
doctrine, © that all lands are holden,” having been for ſo ma- 
ny ages a fixed and undeniable axiom, our Engliſh lawyers _ 
do very rarely (of late years eſpecially) uſe the word fee in 
this its primary original ſenſe, in contradiſtinction to alladi- 
um or abſolute property, with which they have no concern; 
but generally uſe to expreſs the continuance or quantity of 
eſtate. A fee therefore, in general, ſignifies an eſtate of inhe- 
ritance; being the higheſt and moſt extenſive intereſt that 
a man can have in a feud: and, when the term is uſed fim- 
ply, without any other adjun&, or has the adjunct of ſimple 
annexed to it, (as, a fee, or, a fee-ſimple) it is uſed in con- 
tradiſtinction to a fee conditional at common law, or a fee- 
tail by the ſtatute ; importing an abſolute inheritance, clear 
of any condition, limitation, or reſtrictions to particular 
heirs, but deſcendible to the heirs general, whether male 
or female, lineal or collateral. And in no other ſenſe than 
this is the king ſaid to be ſeiſed in fee, he being the feuda- 


tory of no man (m). 


TAKING therefore fee for the future, unleſs where other- 
wife explained, in this its ſecondary ſenſe, as a ſtate of inhe- 
ritance, it is applicable to, and may be had in, any kind of 
hereditaments either corporeal or incorporeal (n). But there 
is this diſtinction between the two ſpecies of hereditaments; 
that, of a corporeal inheritance a man ſhall be ſaid to be 
ſeiſed in his demeſne, as of fee; of an incorporeal one he ſhall 
only be ſaid to be ſeiſed as of fee, and not in his demeſne (o). 
For, as incorporeal hereditaments are in their nature colla- 
teral to, and iſſue out of, lands and houſes (p), their owner 
hath no property, dominicum, or demeſne, in the thing it- 
ſelf, but hath only ſomething derived out of it; reſembling 
the ſervitutes, or ſervices, of the civil law (q). The domini- 


(1) pag. 148. (o) Litt. F. to. 
(m) Co. Litt. t. (p) See pag. 20. 
n) Feedum eft gued quis tenet fibi (q) Servitus eft jut, quo ret mea al- 
et beredibus ſuis, ſive fit tenementum, terius rei vel per ſinae ſervit. Ff. 8. 
five reditus, Cc. Flet. I. f. c. 6. C. 7. I. 1. 
cum 
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cum or property is frequently in one man, while the appen- 
dage or ſervice is in another, Thus Gaius may be ſeiſed 
as of fee, of a way going over the land, of which Titius is 
ſeiſed iu bis demeſne as of fee. 


Tux fee-ſimple or inheritance of lands and tenements is 
generally veſted and reſides in ſome perſon or other; though 
divers inferior eſtates may be carved out of it. As if one 
grants a leaſe for twenty-one years, or for one or two lives, 
the fee-ſimple remains veſted in him and his heirs; and after 
the determination of thoſe years or lives, the land reverts to 
the grantor or his heirs, who ſhall hold it again in fee- ſim- 


ple. Yet ſometimes the fee may be in abeyance, that is, (as 


the word ſignifies) in expeQation, remembrance, and con- 
templation in law; there being no perſon in eſſe, in whom 
it can veſt and abide; though the law conſiders it as always 
potentially exiſting, and ready to veſt whenever a proper 
owner appears. Thus, in a grant to John for life, and after- 
wards to the heirs of Richard, the inheritance is plainly nei- 


ther granted to John nor Richard, nor can it veſt in the heirs 


of Richard till his death, nam nemo eft haeres viventis: it re- 
mains therefore in waiting, or abeyance, during the life of 
Richard (r). This is likewiſe always the caſe of a parſon 
of a church, who hath only an eſtate therein for the term 
of his life: and the inheritance remains in abeyance (s). 
And not only the fee, but the freehold alſo, may be in a- 
beyance; as, when a parſon dies, the freehold of his glebe 


is in abeyance, until a ſucceſſor be named, and then it veſts 
in the ſucceſſor (t). | 


THe word, heirs, is neceſſary in the grant or donation in 
order to make a fee, or inheritance. For if land be given to 
a man for ever, or to him and his aſſigns for ever, this veſts 
in him but an eſtate for life (u). 'This very great nicety about 
the inſertion of the word “ heirs?” in all feoffments and 
grants, in order to veſt a fee, is plainly a relick of the feodal 
ſtrictneſs: by which we may remember (w) it was required, 
that the form of the donation ſhould be punQually purſued; 

(r) Co. Litt, 342. (u) Litt. F. 1. 


(s) Litt. F. 646. 1 
(t) Ieid. 5 . 
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or that, as Crag (x) expreſſes it, in the. words of Baldus, 
« donationes ſint ſirifi juris, ne quis plus donaſſe pracſuma- 
ei tur quam in donatione expreſſerit.” And therefore, as 
the perſonal abilities of the donee were originally ſuppoſed 


to be the only inducements to the gift, the donee's eſtate 


in the land extended only to his own perſon, and ſubſiſted 
no longer than his life; unleſs the donor, by an expreſs pro- 
viſion in the grant, gave it a longer continuance, and ex- 
tended it alſo to his heirs. But this rule is now ſoftened by 


many exceptions (y). 


For, 1. It does not extend to deviſes by will; in which, 
as they were introduced at the time when the feodal rigor 
was apace wearing out, a more liberal conſtruction is allow- 
ed: and therefore by a deviſe to a man for ever, or to one 
and his aſſigns for ever, or to one in fee-ſimple, the deviſee 
hath an eſtate of inheritance ; for the intention of the devi- 
ſor is ſufficiently plain from the words of perpetuity annexed, 
though he hath omitted the Jegal words of inheritance. But 


if the deviſe be to a man and his aſſigns, without annexing 


words of perpetuity, there the deviſee ſhall take only an eſtate 
for life; for it does not appear that the deviſor intended any 
more. 2. Neither does this rule extend to fines or recoveries, 


conſidered as a ſpecies of conveyance; for thereby an eſtate 


in fee paſſes by act and operation of law without the word 
cc heirs:“ as it does alſo, for particular reaſons, by certain 
other methods of conveyance, which have relation to a for- 
mer grant or eſtate, wherein the word “ heirs” was ex- 
preſſed (2). 3. In creations of nobility by writ, the peer 
ſo created hath an inheritance in his title, without expreſ- 
ſing the word “ heirs;“ for they are implied in the crea- 
tion, unleſs it be otherwiſe ſpecially provided: but in cre- 
ations by patent, which are /#ri#i.juris, the word © heirs” 
mult be inſerted,otherwiſe there is no inheritance. 4. In 
grants of lands to ſole corporations and their ſucceſſors, 
the word « ſucceſſors” ſupplies the place of * heirs;” for 
as heirs take from the anceſtor, ſo doth the ſucceſſor from 


L I. 1. 9. 6. 17. Did. 9. 
05 Co. 142.5 — 9 
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the predeceſſor. Nay, in a grant to a biſhop, or other ſole 


ſpiritual corporation, in frankalmoign, the word © frankal- 


c moign” ſupplies the place of both“ heirs and “ ſucceſ- 
« ſors,” ex vi termini ; and in all theſe caſes a fee-ſimple 


veſts in ſuch ſole corporation. But, in a grant of lands to a 


corporation aggregate, the word « ſucceſſors” is not ne- 
ceſſary, though uſually inſerted : for, albeit ſuch ſimple grant 


be ſtrictly only an eſtate for life, yet, as that corporation ne- 


ver dies, ſuch eſtate for life is perpetual, or equivalent io a 


fee-ſimple, and therefore the law allows it to be one (a). 
Laſtly, in the caſe of the king, a fee-ſimple will yeſt in 


him, without the words “ heirs”? or © ſucceſſors” in the 
grant; partly from prerogative royal, and partly from a rea- 
ſon ſimilar to the laſt, becauſe the king in judgment of law 
never dies (b). But the general rule is, that the word 
« heirs” is neceſſary to create an eſtate of inheritance, 


II. Ws are next to. conſider limited fees, or ſuch eſtates 
of inheritance as are clogged or confined with conditions, 
or qualifications, of any ſort, And theſe we may divide in- 
to two ſorts: 1. Dyalified, or baſe fees; and 2. Fees condi- 
tional, ſo called at the common law; and afterwards fees- 
tail, in conſequence of the ſtatute de donis. 


1. A BASE, or qualified, fee is ſuch a one as has a quali- 
fication ſubjoined thereto, and which muſt be determined 
whenever the qualification annexed to it is at an end. As, 
in the caſe of a grant to A and his heirs, tenants of the manor 
of Dale; in this inſtance, whenever the heirs of A ceaſe to 
be tenants of that manor, the grant is intirely defeated, So, 
when Henry VI granted to John Talbot, lord of the manor 
of Kingſton-Liſle in Berks, that he and his heirs, lords of the 
ſaid manor, ſhould be peers of the realm, by the title of ba- 
rons of Liſle ; here John Talbot had a baſe or qualified fee 
in that dignity (e); and the inſtant he or his heirs quitted 
the ſeignory of this manor, the dignity was at an end. This 


(a) See Vol: I. pag. 472. (le) Co. Lit. 27. 
00 Did. 242. * 0 "TY 
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eſtate is a fee, becauſe by poſſibility it may endure for ever 
in a man and his heirs; yet as that duration depends upon 
the concurrence of collateral circumſtances, which qualify 


and debaſe the purity of the donation, it is therefore a qua- 
lified or baſe fee. 


2. A CONDITIONAL fee, at the common law, was a fee 
reſtrained to ſome particular heirs, excluſive of others; © do- 
“e natio ſtricta et coarctata (d); ficut certis haeredibus, quibuſ- 
& dam a ſucceſſione exclufis:** as, to the heirs of a man's body, 
by which only his lineal deſcendants were admitted, in ex- 
cluſion of collateral heirs; or, to the heirs male of bis body, in 
excluſion both of collaterals, and lineal females alſo. It was 
called a conditional fee, by reaſon of the condition expreſſed 
or implied in the donation of it, that if the donee died with- 

out ſuch particular heirs, the land ſhould revert to the donor. 
For this was a condition annexed by law to all grants what- 
ſoever; that on failure of the heirs ſpecified in the grant, 
the grant ſhould be at an end, and the land return to its 
antient proprietor (e). Such conditional fees were ſtrictly 
agreeable to the nature of feuds, when they firſt ceafed to 
be mere eſtates for life, and were not yet arrived to be ab- 
ſolute eſtates in fee-fimple. And we find ſtrong traces of 
theſe limited, conditional fees, which could not be alienat- 
ed from the lineage of the firſt purchaſer, in our earlieſt 
Saxon laws (f). 


Now, with regard to the condition annexed to theſe fees 
by the common law, our anceſtors held, that ſuch a gift (to 
a man and the heirs of his body) was a gift upon condition, 
that it ſhould revert to the donor, if the donee had no heirs 
of his body ; but, if he had, it ſhould then remain to the do- 
nee. They therefore called it a fee-ſimple, on condition that 
he had iſſue. Now we muſt obſerve, that, when any condi- 
tion is performed, it is thenceforth entirely gone; and the 
thing, to which it was before annexed, becomes abſolute, 


(d) Flet. I. 3. c. 3. C. g. redibus ſuis, fi illi vir» probibitum ft, 


(e) Plowd. 241. gui eam ab initio Lo vit, ut ita fa» 
(f) 8; quis terram haereditariam , cere nequeat. elfred, c. 37. 
Labeat, eam nen vendat a cognatis hae» 


and 


\ 
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and wholly unconditional. So that, as ſoon as the grantee 
had any iſſue born, his eſtate was ſuppoſed to become abſo- 


lute, by the performance of the condition; at leaſt, for 
theſe three purpoſes: 1, To enable the tenant to aliene the 


land, and thereby to bar not only his own iſſue, but alſo the 
donor of his intereſt in the reverſion (g). 2. To ſubje& him 
to forfeit it for treaſon ; which he could not do, till iſſue 
born, longer than for his own life; leſt thereby the inheri- 
tance of the iſſue, and reverſion of the donor, might have 
been defeated (h). 3. To empower him to charge the land 
with rents, commons, and certain other incumbrances, ſo as 
to bind his iſſue (i). And this was thought the more reaſon- 
able, becauſe, by the birth of iſſue, the poſſibility of the 
donor's reverſion was rendered more diſtant and precarious: 
and bis intereſt ſeems to have been the only one which the 
law, as it then ſtood, was ſolicitous to protect; without 
much regard to the right of ſucceſſion intended to be veſt- 
ed in the iſſue, However, if the tenant did not in fact aliene 
the land, the courſe of deſcent was not altered by this per- 
formance of the condition: for if the iſſue had afterwards 
died, and then the tenant, or original grantee, had died, 
without making any alienation; the land, by the terms of 
the donation, could deſcend to none but the heirs of his bodys 
and therefore, in default of them, muſt have revertcd to the 
donor. For which reaſon, in order to ſubje& the lands to the 
ordinary courſe of deſcent, the donees of theſe conditional 
fee-ſimples took care to aliene as ſoon as they had perform- 
ed the condition by having iſſue; and afterwards re- pur- 
chaſed the lands, which gave them a fee-ſimple abſolute, 
that would deſcend to the heirs general, according to the 
courſe of the common law. And thus ſtood the old law 
with regard to conditional fees: which things, ſays fir Ed- 
ward Coke (k), though they ſeem antient, are yet neceſſary 
to be known; as well for the declaring how the common 
law ſtood in ſuch caſes, as for the ſake of annuities, and 
ſuch like inheritances, as are not within the ſtatutes of en- 
tail, and therefore remain as at the common law. 


(s) Co. Litt. 19. 2 Inſt, 233. (i) Co Litt. 19. 
(h) Co. Litt. 19. 2 laſt, 234. (k) 1 Taft, 19. 
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THE inconvenience, which attended theſe limited and 
fettered inheritances, were probably what induced the judges 
to give way to this ſubtle fineſſe (for ſuch it undoubtedly 
was) in order to ſhorten the duration of theſe conditional 


eſtates. But, on the other hand, the nobility, who were 
willing to perpetuate their poſſeſſions in their own families, 


to put a ſtop to this practice, procured the ſtatute of Weſt- 


minſter the ſecond (1) (commonly called the ſtatute de ni 
conditionalibus to be made; which pays a greater regard to 
the private will and intentions of the donor, than to the 


propriety of ſuch intentions, or any public conſiderations 


whatſoever. This ſtatute revives in ſome ſort the antient 
feodal reſtraints which were originally laid on alienations, 
by enaQing, that from thenceforth the will of the donor be 
obſerved ; and that the tenements ſo given (to a man and the 
Heirs of his body) ſhould at all events go to the iſſue, if there 
were any; or, if none, ſhould revert to the donor. 


Uyon the conſtruction of this act of parliament, the 
judges determined that the donee had no longer a conditi- 
onal fee-ſimple, which became abſolute and at his own dif- 
poſal, the inſtant any iſſue was born; but they divided the 
eſtate into two parts, leaving in the donee a new kind of par- 
ticular eſtate, which they denominated a fee-taii (m); and 
veſting in the donor the ultimate fee-fimple of the land, ex- 
pectant on the failure of iſſue; which expectant eſtate is 
what we now call a reverſion (n). And hence it is that Lit- 
tleton tells us (o), that tenant in fee- tail is by virtue of the 
ſtatute of Weſtminſter the ſeeond. 


HavinG thus ſhewn the original of eftates-tail, I now 
proceed to conſider, what things may, or may not, be entailed 


(1) 13 Edw. 1. e. 1. 

(m) The expreſſion fre- tail, or fer- 
dum taliatum, was borrowed from the 
feudiſts; (See Crag. J. 1. f. 10. F. 24, 
26.) among whom it ſignified any mu- 
tilated or truncated inheritance, from 


which the heirs general were cut off; 


”* 


being derived from Na barbarous work 
taliare, to cut: from which the French 


tailler and the Italian raglare are 


formed. (Spelm. Glofſ. 531.) 
100 7 — 338. 
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under the ſtatute de denir. Tenements is the only word uſed 
in the ſtatute: and this fir Edward Coke (p) expounds to 
comprehend all corporeal hereditaments whatſoever ;- and 
alſo all incorporeal hereditaments which ſavour of the real- 
ty, that ĩs, which iſſue out of corporeal ones, or which con- 
cern, or are annexed to, or may be exerciſed within the 
ſame; as, rents, eſtovers, commons, and the like. Alſo of- 
fices and dignities, which concern lands, or have relation-to 
fixed and certain places, may be entailed (q). But mere per- 
ſonal chattels, which ſavour not at all of the realty, cannot 
be entailed. Neither can any office, which merely relates 
to ſuch perſonal" chattels; nor an annuity, which charges 
only the perſon, and not the lands, of the grantor. - But in 
them, if granted to a man and the heirs of his body, the 
grantee hath ſtil] a fee conditional at common law, as before 
the ſtatute; and by his alienation may bar the heir or re- 
verſioner (t). An eſtate to a man and his heirs for another's 
life cannot be entailed (s); for this is ſtrictly no eſtate of in- 
-heritance (as will appear hereafter) and therefore not with- 
in the ſtatute de donis. Neither can a copyhold eſtate be en- 
tailed by virtue of this fatufe; for that would tend to en- 
croach upon and reſtrain the will of the lard : but, by the 
ſpecial cuſtom of the manor, a copyhold may be limited to 
the heirs of the body (t); for here the cuſtom aſcertains 
and interprets the lord's will, | 


NexrT, as to the ſeveral ſpecies of eſtates- tail, and how 
they are reſpectively created. Eſtates- tail are either general, 
or ſpecial, Tail general is where lands and tenements are 
given to one, and the beirs of his body begotten : which is 
called tail-general, becauſe, how often ſoever ſuch donee in 
tail be married, his iſſue in general by all and every ſuch 
marriage is, in ſucceſſive order, capfble of inheriting the eſ- 
tate- tail, per formam dont (u). Tenant in tail-ſpecial is wherg 
the gift is reſtrained to certain heirs of the donee's body, and 
does not go to all of them in general. And this may happen 


(p) 1 Iſt. 19, 20. (:) Co. Lit. 19,40: (1) 3 Rep. 8. 
(q) 7 Rep. 33. (e) a Vern» 22g. (v) Lin. F. 14, 18. 
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ſeveral ways (w). I ſhall inſtance in only one: as where 
lands and tenements are given to a man and the heirs of his 
body, on Mary his now wife to be begotten; here no iſſue can 
inherit, but ſuch ſpecial iſſue as is engendered between them 
two; not ſuch as the huſband may have by another wife: 
and therefore it is called ſpecial tail. And here we may ob- 
ſerve, that the words of inheritance (to him and his heirs) 
give him an eſtate in fee; but they being heirs to be by him 
begotten, this makes it a fee- tail; and the perſon being alſo 
limited, on whom ſuch heirs ſhall be begotten, (viz. Mary 
his preſent wife) this makes it a fee-tail ſpecial. 


ESTATES, in general and ſpecial tail, are farther diverſi- 
fied by the diſtinction of ſexes in ſuch entails; for both of 
them-may either be in tail male or tail female. As if lands 
be given to a man, and his heirs male of bis body begotten, 
this is an eſtate in tail male general; but if to a man and 
the heirs female of bis body on bis preſent wife begotten, this 
is an eſtate in tail female ſpecial. And, in caſe of an en- 
tail mail, the heirs female ſhall never inherit, /nor any de- 
rived from them; nor, e converſo, the heirs male, in caſe of 
a gift in tail female (x). Thus, if the donee in tail male 

hath a daughter, who dies leaving a ſon, ſuch grandſon in 
this cafe cannot inherit the eſtate-tail; for he cannot 
deduce his deſcent wholly by heirs male (y). And as the 
heir male muſt convey his deſcent wholly by males, ſo muſt 
the heir female wholly. by females. And therefore if a man 
hath two eſtates-tail, the one in tail mail, the other in tail 
female; and he hath iſſue a daughter, which daughter hath 
iſſue a ſon ; this grandſon can ſucceed to neither of the eſ- 
tates: for he cannot convey his deſcent wholly either in the 
male or female line (2). 


As the word beirs is neceſſary to create a fee, ſo, in far- 
ther imitation of the ſtrictneſs of the feodal donation, the 
word body, or ſome other words of procreation, are neceſſary 


tw) Lat &. 16.0627, 28.00. ) Litt. F. 24. 
(x) lid. 5 21, 22, Po 429g 0 Co. th C. 26, 
to 


to 
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to make it a fee - tail, and aſcertain to what heirs in particular 
the fee is limited. If therefore either the words of inheritance 
or words of procreation be omitted, albeit the others are in- 
ſerted in the grant, this will not make an eſtate-tail. As, if 
the grant be to a man and his iſſue of bis body, to a man and 


his ſeed, to a man and his children, or offipring; all theſe are 


only eſtates for life, there wanting the words of inheritance, 
his heirs (a). So, on the other hand, a gift to a man, and his 
heirs male, or female, is an eſtate in fee- ſimple, and not in 
fee-tail; for there are no words to aſcertain the body out of 
which they ſhall iſſue (b). Indeed, in laſt wills and teſta- 
ments, wherein greater indulgence is allowed, an eſtate-tail 
may be created by a deviſe toa man and his ſeed, orto a man 


and his heirs male; or by other irregular modes of expreſſi- | 


on (c). 


THERE is ſtill another ſpecies of entailed eſtates, now in- 
deed grown out of uſe, yet ſtill capable of ſubſiſting in law; 
which are eſtates in /ibero maritagio or frankmarriage. Theſe 
are defined (d) to be, where tenements are given by one man 
to another, together with a wife, who is the daughter or 
couſin of the donor, to hold in frankmarriage. Now by ſuch 
gift, though nothing but the word frantmarriage is expreſ- 
ſed, the donees ſhall have the tenements to them, and the 
heirs of their two bodies begotten; that is, they are tenants 
in ſpecial tail. For this one word, frankmarriage, does ex 
vi termini not only create an inheritance, like the word 
frankalmoign, but likewiſe limits that inheritance; ſupply- 
ing not only words of deſcent, but of procreation alſo. Such 
donees in frankmarriage are liable to no ſervice but fealty 
for a rent reſerved thereon is void, until the fourth degree 
of conſanguinity be paſt between the iſſues of the donor 


and donee (e). 


Tux incidents to a tenancy in tail, under the ſtatute 
Weſtm. 2. are chiefly theſe (f). 1. That a tenant in tail 
may commit waſte on the eſtate- tail, by felling timber, pul- 


a) Co. Litt. 20. (e) Co. Litt. 9. 27. (e) Litt. §. 19, 20. 
8 Litt. F. 31. Co. Litt. 29, (d) Lit. f. 17. (f) Co. Liit. 22 4. 
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ling down houſes, or the like, without being impeached, or 
called to account, for the ſame. 2. That the wife of the 
tenant in tail ſhall have her dower, or thirds, of the eſtate- 


| tail, 3. That the huſband of a female tenant in tail may be 
tenant by the curteſy of the eſtate-tail. 4. That an eſtate- 


tail may be barred, or deſtroyed, by a fine, by a common 
recovery, or by lineal warranty deſcending with aſſets to the 
heir. All which will hereafter be explained at large. 


Tuus much for the nature of eſtates-tail : the eſtabliſh- 
ment of which family law (as it is properly ſtiled by Pigot) 
(g) occaſioned infinite difficulties and diſputes (h). Children 
grew diſobedient when they knew they could not be ſet a- 
ſide: farmers were ouſted of their leaſes made by tenants 


in tail; for, if ſuch leaſes had been valid, then under colour 


of long leaſes the iſſue might have been virtually diſinherit- 
ed: creditors were defrauded of their debts; for, if tenant 
in tail could have charged his eſtate with their payment, 
he might alſo have defeated his iſſue, by mortgaging it for 
as much as it was worth: innumerable latent entails were 
produced to deprive purchaſers of the lands they had fairly 
bought ; of ſuits in conſequence of which our antient books 


are full: and treaſons were encouraged; as eſtates-tail 


were not liable to forfeiture, longer than for the tenant's 
life. So that they were juſtly branded, as the ſource of new 
contentions, 'and miſchieſs unknown to. the common law ; 
and almoſt univerſally conſidered as the common grievance 
of the realm (i). But, as the nobility were always fond of 
this ſtatute, becauſe it preſerved their family eſtates from 
forfeiture, there were little hopes of procuring a repeal by the 


. legiſlature ; and therefore, by the connivance of an active 


and politic prince, a method was deviſed to evade it. 


AB our two hundred years intervened between the mak- 
ing of the ſtatute de donis, and the application of common re- 
coveries to this intent, in the twelfth year of Edward IV: 


which were then openly declared by the judges to be a ſuffi- 


(g) Com. Recoy- g, | (i) Co. Litt. 19. Moor. 186. 10. 
(h) 1 Rep. 131, Rep. 38. | 
I | | cient 
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cient bar of an eſtate-tail'(k). For though the courts had, 
ſo long before as the reign of Edward. III, very frequently 
hinted their opinion that a bar might be effected upon theſe 
principles (), yet it never was carried into execution; till 
Edward IV obſerving (m) (in the diſputes between the 
houſes of York and Lancaſter) how little effect attainders 
for treaſon had on families, whoſe eſtates were protected 
by the ſanctuary of entails, gave his countenance to this 
, proceeding, and ſuffered Taltarum's caſe to be brought be- 
fore the court (n): wherein, in conſequence of the princi- 
ples then laid down, it was in effect determined, that a com- 
mon recovery ſuffered by tenant in tail ſhould be an effec- 
tual deſtruction thereof. What common recoveries are, 
both in their nature and conſequences, and why they are 
allowed to be a bar to the eſtate-tail, muſt be reſerved to a 
ſubſequent enquiry. At preſent I ſhall only ſay, that they 
are fictitious proceedings, introduced by a kind of pia fraus, 
to elude the ſtatute de donis, which was found ſo intolerably 
miſchievous, and which yet one branch of the legiſlature 
would not then conſent to repeal : and, that theſe recove- 
ries, however clandeſtinely begun, are now become by long 
uſe and acquieſcence a moſt common aſſurance of lands; 
and are looked upon as the legal mode of conveyance, by 
which tenant in tail may diſpoſe of his lands and tenements: 
ſo that no court will ſuffer them to be ſhaken or reflected 
on, and even aQs of parliament (o) have by a ſidewind 
countenanced and eſtabliſhed them, 


Tuis expedient having greatly abridged eſtates- tail with 
regard to their duration, others were ſoon invented to ſtrip 
them of other privileges. The next that was attacked was 
their freedom from forfeitures for treaſon. For, notwith- 
ſtanding the large advances made by recoveries, in the com- 
paſs of about threeſcore years, towards unfettering theſe in- 
heritances, and thereby ſubjecting the lands to forfeiture, the 
rapacious prince then reigning, finding them frequently re- 


(Kk) 1 Rep. 131. 6 Rep. 40. lue. 19. tit, taile, 36. 

(1) 10 Rep. 37, 38. (o) 11 Hen. VII. c. 20. 7 Hen. VIII. 
(m) Pigott. 8. e. 4 34 & 75 Hen- VIII. c. 20. 14 
(n) Year Book, 12 Fdw. IV. 14. Eliz. c. 8. 4% 5 Ann. c. 16. 14 Geo, 


19. Fitzh, Abr. tit. faux rec. 20. II. c. 20. 


Bro. Abr. ibid. 30. tit, recev in va- | 
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ſettled in a ſimilar manner to ſuit the convenience of fami- 
lies, had addreſs enough to procure a ſtatute (p), whereby 
all eſtates of inheritance (under which general words eſtates- 


tail were covertly included) are declared to be forfeited ta 
the king upon any conviction of high treaſon. 


Tux next attack which they ſuffered, in order of time, 
was by the ſtatute 32 Hen. VIII. c. 28. whereby certain lea- 
ſes made by tenants in tail, which do not tend to the preju- 
dice of the iſſue, wereallowed to be good in law, and to bind 
the iſſue in tail. But they received a more violent blow, in 
the ſame ſeſſion of parliament, by the conſtruction put up- 
on the ſtatute of fines (q), by the ſtatute 32 Hen. VIII. c. 36. 
which declares a fine duly levied by tenant in tail to be a 
complete bar to him and his heir, and all other perſons, 
claiming under ſuch entail. This was evidently agreeable to 
the intention of Henry VII, whoſe policy it was (before 
common recoveries had obtained their full ſtrength and au- 
thority) to lay the road as open as poſlible to the alienation 
of landed property, in order to weaken the overgrown power 
of his nobles. But as they, from the oppoſite reaſons, were 
not eaſily brought to conſent to ſuch a proviſion, it was 
therefore couched, in his act, under covert and obſcure ex- 
preſſions. And the judges, though willing to conſtrue that 
ſtatute as favourably as poſſible for the defeating of entailed 
eſtates, yet heſitated at giving fines ſo extenſive a power by 
mere implication, when the ſtatute de donis had expreſsly 


declared, that they ſhould net be a bar to eſtates-tail. But 


the ſtatute of Henry VIII, when the doctrine of alienation 
was better received, and the will of the prince more impli- 
citly obeyed than before, avowed and eſtabliſhed that in- 
tention. Yet, in order to, preſerve the property of the 
crown from any danger of infringement, all eſtates-tail cre- 
ated by the crown, and of which the crown has the rever- 
ſion, are excepted out of this ſtatute. And the fame was 
done with regard to common recoveries, by the ſtatute 34 
& 35 Hen. VIII. c. 20. which enacts, that no feigned re- 
covery had againſt tenants in tail, where the eſtate was 


(p) 26 Hea, VIII. c. 13. (9) 4 Hen. VII. c. 24. , 


created 
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created by the crown (r), and the remainder or reverſion 
continues ſtill in the crown, ſhall be of any force or effect. 
Which is allowing, indirectly and collaterally, their full 
force and effect with reſpect to ordinary eſtates- tail, where 
the royal prerogative is not concerned. 


LAs rx, by a ſtatute of the ſucceeding year (5), all e- 
ſtates-tail are rendered liable to be charged for payment of 
debts due to the king by record or ſpecial contract; as, 
Gnce, by the bankrupt laws (t), they are alſo ſubjected to 
be ſold for the debts contracted by a bankrupt. And, by 
the conſtruction put on the ſtatute 43 Eliz. c. 4. an appoint- 
ment (u) by. tenant in tail of the lands entailed, to a chari- 
table uſe, is good without fine or recovery. 


. EsTATEs-TAI1L, being thus by degrees unfettered, are 
now reduced again to almoſt the ſame ſtate, even before iſſue 
born, as conditional fees were in at common law, after the 
condition was performed, by the birth of iſſue. For, firſt, 
the tenant in tail is now enabled to aliene his lands and tene- 
ments by fine, by recovery, or by certain other means; and 
thereby to defeat the intereſt, as well, of his own iſſue, 
though unborn, as alſo of the reverſioner, except in the caſe 
of the crown: ſecondly, he is now liable to forfeit them for 
high treaſon: and, laſtly, he may charge them with rea- 
ſonable leaſes, and alſo with ſuch of his debts as are due to 
the crown on ſpecialties, or have been contracted with his 
fellow- ſubjects in a courſe of extenſive commerce. 


* 


(r) Co. Litt. 37%. (t) Stat. 21 Jac, I. c. 19. 
(s) 33 Hen. VIII. c. 39. FJ. 75. (u) 2 Vern, 453. Chan. Prec. 16, 


H 4 CHAPTER 


= 9 * 9 -_ — 
— UE — — ——ů — 0 i 
— 2 eo 3 


* 1 5 — Ds". << Seen 


. 
_— 
£ 
5 
1 
0 


20 The Rionrs N Book II. 


CHAPTER THE MGHTH. 


Or FREEHOLDS, NOT or 
INHERITANCE. © 


E are next to diſcourſe of ſuch eſtates of freehold, 

as are not of inheritance, but for /ife only. And, 

of theſe eſtates for life, ſome are conventional, or expreſsly 
created by the act of the parties; others merely legal, or 


created by conſtruftion and operation of law (a). We will 


conſider them both in their order. 


I. EsTATEs for life, expreſsly created by deed or grant, 
(which alone are properly conventional) are where a leaſe is 
made of lands or tenements to a man, to hold for the term 
of his own life, or for that of any other perſon, or for more 
lives than one: in any of which caſes he is ſtiled tenant for 


life; only, when he holds the eſtate by the life of another, 


he is uſually called tenant pur auler vie (b). Theſe eſtates 
for life are, like inheritances, of a feodal nature; and were, 
for ſome time, the higheſt eſtate that any man could have 
ina feud, which (as we have before ſeen) (c) was not in its 
original hereditary. They are given or conferred by the 
ſame feodal rites and ſolemnities, the ſame inveſtiture or li- 
very of ſeiſin, as fees themſelves are; and they are held by 
fealty, if demanded, and ſuch conventional rents and ſer- 
vices as the lord or leſſor, and his tenant or leſſee, have 


2 greed on. 


( Wright. 190. (o) Litt. $. 56. (e) pag. eg. 
ESTATES 
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EsTaTrs for life may be created, not only by the ex- | 
preſs words before-mentioned, but alſo by a general grant, - 


without defining or limiting any ſpecific ſtate. As, if one 
grants to A. B. the manor of Dale, this makes him tenant 
for life (d). For though, as there are no words of inheri- 
tance, or heirs, mentioned in the grant, it cannot be conſtru- 
ed to be a fee, it ſhall however be conſtrued to be as large 
an eſtate as the words of the donation will bear, and there- 
fore an eſtate for life. Alſo ſuch a grant at large, or grant 
for term of life generally, ſhall be conſtrued to be an eſtate 
for the life of the grantee (e); in caſe the grantor hath au- 
thority to make ſuch a grant : for an eſtate for a man's own 
life is more beneficial and of a higher nature than for any 
other life; and the rule of law is, that all grants are to be 
taken moſt ſtrongly againſt the grantor (f), unleſs in the 
caſe of the king. 


Sucn eſtates for life will, generally ſpeaking, endure as 
Jong as the life for which they are granted : but there are 
ſome eſtates for life, which may determine upon future con- 
tingencies, before the life, for which they are created, ex- 
pires. As, if an eſtate be granted to a woman during her 
widowhood, or to a man until he be promoted to a benefice; 
in theſe, and ſimilar caſes, whenever the contingency hap- 
pens, when the widow marries, or when the grantee ob- 
tains a benefice, the reſpeQive eſtates are abſolutely deter- 
mined and gone (g). Yet, while they ſubſiſt, they are reckon- 
ed eſtates for life; becauſe, the time for which they will 
endure being uncertain, they may by poſſibility laſt for life, 
if the contingencies upon which they are to determine do 
not ſooner happen. And, moreover, in caſe an eſtate be 
granted to a man for his life, generally, it may alſo deter- 
mine by his civil death; as if he enters into a monaſtery, 
whereby he is dead in law (h): for which reaſon in con- 
veyances the grant is uſually made “ for the term of a man's 


ce natural life; which can only determine by his natural 
death. (i). ; 


(4) Co Litt, 42. (6) Co. Lit. 36. (h) 2 Rep. 48. 
ir) Bid. (g) Co, Litt. 42.. 3 Rep. 20. (i) See Vol, I. pag. 129. 
* —— 
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- THE incidents to an eſtate for life, are principally the 
following ; which are applicable not only to that ſpecies of 
tenants for life, which are expreſsly created by deed ; but 
alſo to thoſe which are created by act and operation of law. 


1. EVERY tenant for life, unleſs reſtrained by covenant or 
agreement, may of common right take upon the land de- 
miſed to him reaſonable vr (k) or botes (1). For he hath 
a right to the full enjoyment and uſe of the land, and all its 
profits, during his eſtate therein. But he is not permitted 
to cut down timber or do other waſte upon the premiſes (m): 
for the deſtruction of ſuch things, as are not the temporary 
profits of the tenement, is not neceſſary for the tenant's com- 
plete enjoyment of his eſtate; but tends to the permanent 
and laſting loſs of the perſon entitled to the inheritance. 


2. TENANT for life, or his repreſentatives, ſhall not be 
prejudiced by any ſudden determination of his eſtate, be- 
cauſe ſuch determination 1s contingent and uncertain (n). 
Therefore if a tenant for his own life ſows the lands, and 
dies before harveſt, his executors ſhall have the emblements, 
or profits of the crop: for the eſtate was determined by the 
af of God; and it is a maxim in the law, that afus Dei 
nemini facit injuriam. The repreſentatives therefore of the 
tenant for life ſhall have the emblements, to compenſate for 
the labour and expenſe of tilling, manuring, and ſowing, the 
lands; and alſo for the encouragement of huſbandry, which 
being a public benefit, tending to the increaſe and plenty of 
proviſions, ought to have the utmoſt ſecurity and privilege 
that the law can give it. Wherefore, by the feodal law, if 
a tenant for life died between the beginning of September 
and the end of February, the lord, who was entitled to the 
reverſion, was alſo entitled to the profits of the whole 
year ; but, if he died between the beginning of March and 
the end of Auguſt, the heirs of the tenant received the 


(k) See pag. 38. (m) Co- Litt. 53. 
(1) Co. Lit, 41. (n) Ibid. 55. 
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" whole{o), From hence our law of emblements ſeems to 
have been derived, but with very conſiderable improve- 
ments. So it is alſo, if a man be tenant for the life of ano- 
ther, and ceſtuy que vie, or he on whoſe life the land is held, 
dies after the corn ſown, the tenant pur auter vie ſhall have 
the emblements. The ſame is alſo the rule, if a life-eftate 
be determined by the a4 of law. Therefore, if a leaſe be 
made to huſband and wife during coverture, (which gives 
them a determinable eſtate for life) and the huſband ſows 
the land, and afterwards they are divorced a vinculo matri- 
monii, the huſband ſhall have the emblements in this caſe; 
for the ſentence of divorce is the act of law (p). But if an 
eſtate for life be determined by the tenant's own af, (as, 
by forfeiture for waſte committed; or, if a tenant during 


widowhood thinks proper to marry) in theſe, and ſimilar + 


| Caſes, the tenants, having thus determined the eſtate by 
their own acts, ſhall not be entitled to take the emble- 
ments (q). The doArine of emblements extends not only 
-to corn ſown, but to roots planted, or other annual artifici- 
al profit: but it is otherwiſe of fruit-trees, graſs, and the 
like; which are not planted annually at the expenſe and 
labour of the tenant, but are either the permanent, or na- 
tural, profit of the earth (r). For even when a man plants 
2 tree, he cannot be preſumed to plant it in contemplation 


of any preſent profit; but merely with a proſfpe& of its be- 


ing uſeful to future ſucceſſions of tenants. The advantages 
. alſo of emblements are particularly extended to the paro- 
chal clergy by the ſtatute 28 Hen. VIII. c. 11. For all per- 
ſons, who are preſented to any eccleſiaſtical benefice, or to 
any civil office, are conſidered as tenants for their own lives, 
-unleſs the contrary be expreſſed in the form of donation. 


3. A THIRD incident to eſtates for life relates to the un- 
der-tenants or leſſees. For they have the ſame, nay greater 
indulgences, than their leſſors, the original tenants for life. 


The ſame; for the law of eſtovers and emblements, with re- 


(0) Feud. J. 2. f. 26. (q) Co. Litt. gs. 
(r) s Rep. 116, (r) Co. Litt. 56, 56. 1 Roll Abr. 728. 
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gard to the tenant for life, is alſo law with regard to his un- 
der-tenant, who repreſents him and ſtands in his place (s): 
and greater; for in thoſe places where tenant for life ſhall 
not have the emblements, becauſe the eſtate determines by 
his own act, the exception ſhall not reach his leſſee, who is 
a third perſon. As in the caſe of a woman who holds durante 
viduitate ; her taking a huſband is her own aQ, and therefore 
deprives her of the emblements: but if ſhe leaſes her eſtate 
to an under-tenant, who ſows the land, and ſhe then mar- 
ries, this her aCt ſhall not deprive the tenant of his emble- 
ments, who is a ſtranger and could not prevent her (t). The 
leſſees of tenants for life had alſo at the common law ano- 
ther moſt unreaſonable advantage; for, at the death of their 
leſſors the tenants for life, theſe under-tenants might if they 
pleaſed quit the premiſes, and pay no rent to any body for 
the occupation of the land ſince the laſt quarter-day, or other 
day aſſigned for payment of rent (u). To remedy which it is 
now enacted (v), that the executors or adminiſtrators of te- 
nant for life, on whoſe death any leaſe determined, ſhall re- 
cover of the leſſee a rateable proportion of rent, from the laſt 
day of payment to the death of ſuch leſſor. 


II. Tux next eſtate for life is of the legal kind, as con- 
tradiſtinguiſhed from conventional; viz. that of tenant in 
tail after poſſibility of iſſue extinft. This happens, where one 
is tenant in ſpecial tail, and a perſon, from whoſe body the 
iſſue was to ſpring, dies without iſſue; or, having left iſſue, 
that iſſue becomes extinct; in either of theſe caſes the ſur- 
viving tenant in ſpecial tail becomes tenant in tail after poſ- 
ſibility of iſſue extin&t. As, where one has an eſtate to him 
and his heirs on the body of his preſent wife to be begotten, 
and the wife dies without iſſue (w); in this caſe the man has 
an eſtate-tail, which cannot poſſibly deſcend to any one; and 
therefore the law makes uſe of this long periphraſis, as abſo- 
lutely neceſſary to give an adequate idea of his eſtate, For if 
it had called him barely tenant in fee-tail ſpecial, that would 


) Co. Litt. 66, - (v) Stat. 11 Geo. II. 6. 19. F. 16. 
8 Cro. Eliz. 881. 1 Roll. Abr. 527, (w) Litt. F. 32. 9. 9 15 
(u) 10 Rep. 127. 
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not have diſtinguiſhed him from others; and beſides he has 
no longer an eſtate of inheritance, or fee(x), for he can 
have no heirs, capable of taking per formam doni. Had it 
called him tenant in tail without iſſue, this had only related 
to the preſent fact, and would not have excluded the poſſi- 
bility of future iſſue. Had he been tiled tenant in tail with- 
out poſſibility of iſſue, this would exclude time paſt as well 
as preſent, and he might under this deſcription never have 
had any poſſibility of iſſue. No definition therefore could 
ſo exactly mark him out, as this of tenant in tail after poſ- 
ſibility of iſſue extinfl, which (with a preciſion peculiar to 
our own law) not only takes in the poſſibility of iſſue in 


tail which he once had, but alſo ſtates that this poſſibility is 


now extinguiſhed and gone. 


Tuis eſtate muſt be created by the act of God, that is, 
by the death of that perſon out of whoſe body the iſſue was 
to ſpring; for no limitation, conveyance, or other human 
act can make it. For, if the land be given to a man and his 
wife, and the heirs of their two bodies begotten, and they 
are divorced a vinculo matrimonit, they ſhall neither of them 
have this eſtate, but be barely tenants fof life, not withſtand- 
ing the inheritance once veſted in them (y). A poſſibility 
of iſſue is always ſuppoſed to exiſt, in law, unleſs extinguiſh- 
ed by the death of the parties; even though the donees be 
each of them an hundred years old (z). 


Tus eſtate is of an amphibious nature, partaking partly 
of an eſtate-tail, and partly of an eſtate for life. The te- 


nant is, in truth, only tenant for life, but with many of the. 


privileges of a tenant in tail; as, not to be puniſhable for 
waſte, &c (a): or, he is tenant in tail, with many of the re- 
ſtrictions of a tenant for life; as, to forfeit his eſtate if he 
alienes it in fee-ſimple (b): whereas ſuch alienation by tenant 
in tail, though voidable by the iſſue, is no forfeiture of the 
eſtate to the reverſioner; who is not concerned in intereſt, 


till all poſſibility of iſſue be extinct. But, in general, the 


(x) 1 Roll. Rep. 184. 11 Rep. 80. (a) Co. Litt, 23. 
(y) Co. Lid. 28. (b) Co. Liit. 28. 
(2) Litt. F. 34. Co. Litt. 28, 
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law looks upon this eſtate as equivalent to an eſtate for life 
only ; and, as ſuch, will permit this tenant to exchange his 
eftate with a tenant for life; which exchange can only be 
made, as we ſhall ſee hereafter, of eſtates that are equal in 
their nature. 


III. TExANT by the curteſy of England, is where a man 
marries a woman ſeiſed of lands or tenements in fee-ſimple 
or fee- tail; that is, of any eſtate of inheritance; and has by 
her iſſue, born alive, which was capable of inheriting her 
eſtate. In this caſe, he ſhall, on the death of his wife, hold 
the lands for his lite, as tenant by the curteſy of England (c). 


Tuis eſtate, according to Littleton, has its denomination, _ 
becauſe it is uſed within the realm of England only; and it is 
faid in the mirrour (d) to have been introduced by King 
Henry the firſt: but it appears alſo to have been the eſta- 
bliſhed law of Scotland, wherein it was called curialitas (e): 
ſo that probably our word curteſy was underſtood to ſignify 
rather an attendance ypon the lord's court or curtis, (that is, 
being his vaſal or tenant) than to denote any peculiar favour 
belonging to this iſland, And therefore it is laid down (f) 

that, by having iſſue, the huſband ſhall be intitled to do ho- 
mage to the lord, for the wife's lands, alone. It is likewiſe 
uſed in Ireland, by virtue of an ordnance of king Henry III 
(g). It alſo appears (h) to have obtained in Normandy ; 
and was likewiſe uſed among the antient Almains or Ger- 
mans (i). And yet it is not generally apprehended to have 
deen a conſequence of feodal tenure (H, though I think ſome 
ſubſtantial feodal reaſons may be given for its introduction. 
For, if a woman ſeiſed of lands hath iſſue by her huſband, 
and dies, the huſband is the natural guardian of the child, 
and as ſuch is in reaſon entitled to the profits of the lands in 
order to maintain it: and therefore the heir apparent of a 
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F 
3 (c) Uu. $. 35, 82. Abr. 659 
g (4) c. 1. §. 3. (h) Grand Ceuſtam, c. 119. 
te] Crag. J. 2. f. 19. F. 4. (i) Lindenbrog. LL. Alman. t. 92. 


(t) Litt. F. oo. Co. Litt. 30. 67. (K) I 294. 
(g) Pat. 11 H. II. m. 30. in 2 Bac. 
| tenant 
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tenant by the curteſy could not be in ward to the lord of the 
fee, during the life of ſuch tenant (). As ſoon therefore as 
any child was born, the father began to have a permanent 
intereſt in the lands, he became one of the pares curtis, and 
was called tenant by the curteſy initiate; and this eſtate 
being once veſted in him by the birth of the child, was not 
hable to be determined by the ſubſequent death or coming 
of age of the infant. 


Tuxxx are four requiſites neceſſary to make a tenancy 
by the curteſy ; marriage, ſeiſin of the wife, iſſue, and death 
of the wife (m). 1. The marriage muſt be canonical, and 
legal. 2. The ſeiſin of the wife muſt be an actual ſeiſin, or 
poſſeſſion of the lands; not a bare right to poſſeſs, which 
is a ſeiſin in law, but an actual poſſeſſion, which is a ſeiſin in 
deed. And therefore a man ſhall not be tenant by the cur- 
teſy of a remainder or reverſion. But of ſome incorporeal 
hereditaments a man may be tenant by the curteſy, though 
there have been no actual ſeiſin of the wife; as in caſe of 
an advowſon, where the church has not become void in the 
life time of the wife, which a man may hold by the curteſy, 
becauſe it is impoſſible to have had actual ſeiſin of it; and 
impotentia excuſat le gem (n). If the wife be an idiot, the huſ- 
band ſhall not be tenant by the curteſy of her lands; for the 


king by prerogative is entitled to them, the inſtant ſhe her- 


ſelf has any title: and fince ſhe never could be rightfully 
ſeiſed of theſe lands, and the huſband's title depends entirely 
upon her ſeiſin, the huſband can have no title as tenant by 
the curteſy (o). 3. The iſſue muſt be born alive. Some have 
had a notion that it muſt be heard to cry; but that is a miſ- 
take. Crying indeed is the ſtrongeſt evidence of its being 
born alive; but it is not the only evidence (p). The iſſue alſo 
muſt be born during the life of the mother; for, if the mo- 
ther dies in labour, and the Caeſarean operation is perform- 
ed, the hufband in this caſe ſhall not be tenant by the cur- 


(1) F. N. B. 143. (o) Co. Litt. 30. Plowd. 263. 
(m) Co. Litt. 30. (p) Dyer. 25, 8 Rep. 34. 
(n) Ibid. 29. . 4.7 
View es teſy : 
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teſy: becauſe, at the inſtant of the mother's death, he was 
clearly not entitled, as having had no iſſue born, but the 
land deſcended to the child, while he was yet in his mother's 
womb; and the eſtate, being once veſted, ſhall not after- 
wards be taken from him (q). In gavelkind lands, a huſband 
may be tenant by the curteſy without having any iſfue (r). 
But in general there muſt be iſſue born; and fuch iſſue 
muſt alſo be capable of inheriting the mother's eſtate (9). 
Therefore if a woman be tenant in tail male, and hath only 
a daughter born, the huſband is not thereby entitled to be 
tenant by the curteſy; becauſe ſuch iſſue female can never 
inherit the eſtate in tail male (t). And this ſeems to be the 
true reaſon, why the huſband cannot be tenant by the cur- 
teſy of any lands of which the wife was not actually ſeiſed: 
becauſe, in order to intitle himſelf to ſuch eftate, he muſt 
have begotten iſſue that he may be heir to the wife ; but no 
one, by the ftanding rule of law, can be heir to the anceſtor 
of any land, whereof the anceſtor was not actually ſeiſed ; 
and therefore, as the huſhand hath never begotten any iſſue 
that can be heir to thoſe lands, he ſhall not be tenant of 
them by the curteſy (u). And hence we may obſerve, with 
how much nicety and conſideration the old rules of law were 
framed; and how cloſely they are connected and interwoven 
together, ſupporting, illuſtrating, and demonſtrating one 
another. The time when the iſſue was born is immaterial, 
provided it were during the coverture: for, whether it were 
born before or after the wife's ſeiſin of the lands, whether 
it be living or dead at the time of the ſeiſin, or at the time 
of the wife's deceaſe, the huſband ſhall be tenant by the 
curteſy (w). The huſband by the birth of the child be- 
comes (as was before obſerved) tenant by the curteſy initi- 
ate (x) and may do many acts to charge the lands; but his 
eſtate is not conſummate till the death of the wife; which i is 
the fourth and laſt reguilite * to make a complete tenant by 


the curteſy (y). 


(q) Co. Litt. 29. (t) Co. Litt. 29. (x) Co. Litt. 30. 
(r) Ibid. (u) 1bjd. 40. (y) Ibid. | 
60 Litt. 1 GS. (w) Ibid. 29. t 
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IV. TznANnT in dewer is where the huſband of a wo- 
man is ſeiſed of an eſtate of inheritance, and dies; in this 
caſe the wife ſhall have the third part of all the lands and 
tenements whereof he was ſeiſed during the coverture, to 
hold to herſelf for the term of her natural life (z). 


Dowxx is called in Latin by the foreign juriſts daarium, 
but by BraQton and our Engliſh writers dos; which among 
the Romans ſignified the marriage portion, which the wife 
brought to her huſband ; but with us is applied to ſignify 
this kind of eſtate, to which the civil law, in its original 
Rate, had nothing that bore a reſemblance: nor indeed is 
there any thing in general more different, than the regula- 
tion of landed property according to the Engliſh and Roman 
taws. Dower out of lands ſeems alſo to have been unknown 
in the early part of our Saxon conſtitution ; for, in the laws 
of king Edmond (a), the wife is directed to be ſupported 
wholly out of the perſonal eſtate. Afterwards, as may be 
feen in gavelkind tenure, the widow became entitled to a 
conditional eſtate in one half of the lands, with a proviſo 
that ſhe remained chaſte and unmarried (b) ; as is uſual alſo 
in copyhold dowers, or free bench. Yet ſome (e) have aſeri- 
bed the introduction of dower to the Normans, as a branch 
of their local tenures; though we cannot expect any feodal 
- reaſon for its invention, ſince it was not a part of the pure, 
primitive, ſimple law of feuds, but was firſt of all introduced 


into that ſyſtem (wherein it was called ?riens, tertia (d), and 


dotalitium) by the emperor Frederick the ſecond (e); who was 
cotemporaty with our king Henry III. It is poſſible therefore 
that it might be with us the relic of a Daniſh cuſtom: ſince, 
according to the hiſtorians of that country, dower was intro- 
duced into Denmark by Swein, the father of our Canute the 
great, out of gratitude to the Daniſh ladies, who ſold all their 


14. 4 " 82 1 
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jewels to ranſom him when taken priſoner by the Vandals( f). 

However this be, the reaſon; which our law gives for adopt- 
ing it, is a very plain and a ſenſible one; for the ſuſtenance 
of the wife, and the nurture and education of the Ge 


children 00). 


Ix treating of this eſtate, let us, firſt, conſider, who may 
be entowed ; ſecondly, of what ſhe may be endowed; third- 
ly, the manner how ſhe ſhall. be endowed; and, fourthly, 
how dower may be barred or prevented. 


1. Wno may be endowed. She muſt be the actual wife 
of the party at the time of his deceaſe. If ſhe be divorced a 
vinculo matrimonii, ſhe ſhall not be endowed ; for ubi nullum 
matrimonium, ibi nulla dos (h). But a divorce a menſa et thoro 
only doth not deſtroy the dower (i); no, not even for adul- 
tery itſelf, by the common law (k). Yet now by the ſtatute 
Weſtm. 2. (I) if a woman elopes from her huſband, and lives 
with an adulterer, ſhe ſhall loſe her dower, unleſs her huſ- 
band be voluntarily reconciled to her. It was formerly held, 
that the wife of an idiot might be endowed, though the 
| huſband of an idiot could not be tenant by the curteſy (m): 
but as it ſeems to be at preſent agreed upon principles of 
ſound ſenſe and reaſon, that an idiot cannot marry, being 
incapable of conſenting to any contract, this doctrine cannot 
now take place. By the antient law the wife of a perſon at- 
tainted of treaſon or felony could not be endowed ; to the in- 
tent, ſays Staunforde (n), that, if the love of a man's own 
life cannot reſtrain him from ſuch atrocious acts, the love of 
his wife and children may: though Britton (o) gives it ano- 
ther turn ; viz. that it is preſumed the wife was privy to her 
huſband's crime. However, the ſtatute 1 Edw, VI. c. 12. 
abated the rigor of the common law in this particular, and 


(t) Med. Un. Hiſt. xxxii. of her detalitii et trientis ex bonir me- 
(g) Brat. J. 2. c. 39+ Co. 3 bilibus viri. (Stiernh. J. 3. c. 2.) 
ſh) Bract. I. 2. c. 39. F. 4. (1) 13 Edw. I. c. 34. 
(i) Co. Litt. 32. (m) Co. Litt. 31. 
(k) Yet, among the antient Goths, (n) P. C. b. 3. c. 3. 

a> adultereſs was puniſhed by the loſs (o) c. 110. 


e allowed 


„ WW CT [eb PR TE Ear 


Ch. 8. Of Tuincs 73k 
allowed the wife her dower. But a ſubſequent ſtatute (p) 
revived this ſeverity againſt. the widows of traitors, who are 
now: barred of their dower, but not the. widows of felons. 
An alien alſo cannot be endowed, unleſs ſhe be queen con- 
ſort; for no alien is capable of holding lands (q). The wife 
muſt be above nine years old at her huſband's death, other- 
wiſe ſne ſhall not be endowed (t): though in Bracton's time 
* the age was indefinite, and dower was then only due, © ſc 
e uxor peſſit dotem nn. et virum ſu time ().“ 


2. Wx are next to enquire, of what a wiſe may be en- 
dowed. And ſhe is now by law entitled to be endowed of all 
lands and tenements, of which her buſband was ſeiſed in 
fee-ſimple or fee-tail at any time during the coverture; and 
of which any iſſue, which ſhe might have had, might by 


poſſibility have been heir (t). T' -refore if a man, ſeiſed i in. 


fee-ſimple, hath a ſon by his firſt wife, and after marries a 
ſecond wife, ſhe ſhall be endowed of his lands; for her iſſue 
might by poſſibility have been heir, on the death of the ſon 
by the former-wife, But, if there be a donee in ſpecial tail, 

who holds lands to him and the heirs of his body begotten 
on Jane his wife; though Jane may be endowed of theſe 


lands, yet if Jane dies, and he marries a ſecond wife, that 


ſecond wife ſhall never be endowed of the lands entailed ; for 
no iſſue, that ſhe could have, could by-any poſſibility inherit 
them (u). A ſeiſin in law of the huſband will be as effeQual 
as a ſeiſin in deed, in order to render the wife dowable; for 
it is not in the wife's power to bring the huſband's title to 
an actual ſeiſin, as it is in the-huſband”s power to do with re- 
gard to the wife's lands: which is one reaſon why he ſhall 
not be tenant by the curteſy, but of ſuch lands whereof the 
wife, or he himſelf in her right, was actually ſeiſed in deed 
(w). The ſeiſin of the huſband, for a tranſitory inſtant on- 
ly, when the ſame act which gives him the eſtate conveys it 


& 6 Edw. VI. c. 11, (t) Litt. F. 36. 53. 
8 Lo. Litt. 31. (u) Ibid. F. 53. 
0 Litt. J. 36. (w) Co. Litt. 31. 
(%) J. 2. c. 9. F. 3. | 
I2 . alſo 
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alſo out of him again, (as where by a fine land is granted to 
a man, and he itnmediately renders it back by the ſame fine) 
ſuch a ſeiſin will not intitle the wife to dower (x): for the 
land was merely in tranſitu, and never teſted in the huſ- 
band. But, if the land abides in him for a ſingle moment, 
it ſeems that the wife ſhall be endowed thereof (y). And, 
in ſhort, a widow may be endowed of all her huſbands lands, 
tenements, and hereditaments, corporeal or incorporeal, un- 
der the reſtrictions before-mentioned ; unleſs there be ſome 
ſpecial reaſon to the contrary. Thus, a woman ſhall not 
+ be endowed of a caſtle, built for defence of the realm (2): 
nor of a common without ſtint ; for, as the heir would then 
have one portion of this common, and the widow another, 
and both without ſtint, the common. would be doubly ſtock- 
ed (a). Copyhold eſtates alſo are not liable to dower, being 
only eſtates at the lord's will; unleſs by the ſpecial cuſtom 
of the manor, in which caſe it is uſually called the widow's 
free-bench (b). But, where dower is allowable, it matters 
not, though the huſband aliene the lands during the cover- 
ture; for he alienes them liable to dower (c). 


3. Nxxr, as to the manner in which a woman is to be 
endowed. There are now ſubſiſting four ſpecies of dower , 
the fifth, mentioned by Littleton (d), de Ia plus belle, having 
been aboliſhed together with the military tenures, of which 

it was a conſequence. 1. Dower by the common law; or that 
which is before deſcribed. 2. Dower by particular cuſtom (e); 
as that the wife ſhall have half the huſband's lands, or in 
ſome places the whole, or in ſome only a quarter. 3. Dow- = 
er ad oftium ecc leſiae (f) : which is where tenant in fee-ſimple | 


x - 


— 


— 


(x) Cro. Jac. 615, 2 Rep. 67. Co. in his widow bad a verdie for het | 
Litt. 31. dower. (Cro. Eliz, g03.) 
(y) This doctrine was extended (2) Co, Litt. 31. 3 Lev, 401. 
very far by a jury in Wales, where (a) Co. Litt. 32. 1 Jon. 315. 
the father and ſon were both hanged (b) 4 Rep. 4. | 
in one cart, but the ſon was ſuppoſed (c) Co. Litt. 32. 
to have ſurvived the father, by appear- (d) F. 48, 49. 
ing to ſtruggle longeſt; whereby he (e) Litt. F. 37. d 
became ſeiſed of an eſtate by ſurviv- (f) 1bid, F. 39. 
orſhip, in conſequence of which ſeiſ- | 
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of full age, openly at the church door, where all marriages 


were formerly celebrated, and affiance made, and (fir Ed- 


ward Coke in his tranſlation adds) troth plighted between, 
then, doth endow his wife with the whole, or ſuch quanti- 
ty as he ſhall pleaſe, of his lands; at the ſame time ſpeci- 
fying and aſcertaining the ſame; on which the wife, after 
her huſband's death, may enter 1 farther ceremony, 
4. Dower ex aſſenſu patris (g); which is only a ſpecies of 
dower ad aſtium eccleſiae, made when the huſband's father 
is alive, and the ſon by his conſent, expreſsly given, endows 
his wife with parcel of his father's lands. In either of theſe 
caſes, they muſt (to prevent frauds) be made (h) in facie ce- 
clefiae et ad oftium ecclefiae ; non enim valent fatta in lecto mor- 
tali, nec in nee, aut alibi ubi clandeſt ina fuere conjugia. 


Ir is curious to obſerve the ſeveral revolutions which the 


doctrine of dower has undergone, ſince its introduction into 
England. It ſeems firſt ta have been of the nature of the 
dower in gavelkind, before-mentioned ; viz, a moiety of the 
buſband's lands, but forfeitable by Incontinency or a ſecond 
marriage. By the famous charter of Henry I, this condition, 
of widowhood and chaſtity, was only required in caſe the 
huſband left any iſſue (i): and afterwards we hear no more of 


it. Under Henry the ſecond, according to Glanvil (k) the 


dower ad oftium eccle frae was the moſt uſual ſpecies of dow- 
er; and here, as well as in Normandy (), it was binding up- 
on the wife, if by her conſented to at the time of marriage. 
Neither, in thoſe days of feodal rigour, was the huſband al- 
lowed to endow her ad oftium eccigſiae with more than the 
third part of the lands whereof he was then ſeiſed, though 
he might endow her with leſs; leſt by ſuch liberal endow- 
ments the lord ſhould be defrauded of his wardſhips and o- 
ther feodal profits (m). But if no ſpecific dotation was made 


(g) Litt. F. 40 vum legitime ſervaverit. (Cart. 

ga, c. 39. §. 4- Aen. n 1101, Iatrod. to great 

(i) Si mortuo viro uc ; {IR charter, edit, Oxon, pag. iv,) 
ferit, et fine liberis fuerit, dtm ſwam (k) J 6. c. 1, &. 


habebit f vero uxor cum liberit re- (I) Gr. Crnftum. c. 101, 
panſerit, detem quidem * dum (m) Brat, J. 2. c. 2g. F. 6. 
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at the church porch, then ſhe was endowed by the common 
law of the third part (which was called her dos rationabilis ) 
of ſuch lands and tenements, as the huſband was ſeiſed of 
at the time of the eſpouſals, and no other : unleſs he ſpeci- 
ally engaged before the prieſt to endow her of his future 
acquiſitions (n): and, if the huſband had no lands, an en- 
dowment in goods, chattels, or money, at the time of eſpou- 
ſals, was a bar of any dower (o) in lands which he after- 
wards acquired (p). In king John's magna carta, and the 
firſt charter of Henry III (q) no mention is made of any al- 
teration of the common law, in reſpect of the lands ſubject 
to dower : but in thoſe of 1217,'and 1224, it is particular- 
ly provided, that a widow ſhall be intitled for her dower to 
the third part of a// ſuch lands as the huſband had held in 
his life time (r): yet, in caſe of a ſpecific endowment of 
leſs ad oftium eccleſiae, the widow had till no power to 
1 waive it after her huſband's death. And this continued to 
. be law, during the reigns of Henry III and Edward J (5). 


In Henry IV's time it was denied to be law, that a wo- 
man can be endowed of her huſband's goods and chattels (t): 
and under Edward IV, Littleton lays it down expreſsly, 


© (n) De — (Olanv. 457d.) 


terris ac is et acquirendis, 
(Bract 161d. | 

(o) Glanv. c. 2. 1 
_ (p) When ſpecial endowments 
were made ad eft;um ecclefiar, the huſ- 


band, after affiance made, and troth 


plighted, uſed to declare with what 
ſpecific lands he meant to endow his 
wife, (qued dotat' cam de tali manerio 


cum pertinentiis, &c, Bratt. ibid.) 


and therefore in the old York ritual 
(Seld. Ux. Hebr. l. 2. c. 27.) there is, 
at this part of the matrimonial ſer- 


vice, the following rubric; *ſacerdes 


« interroget dotem mukeris;, et, fi ter- 
«K ra ei in detem detur, tunc dicatur 
« pſalmus ifte, &c.” When the wife 
was endowed generally («bi gulf ux- 
orem ſuam ditaverit in generali, de 
omni but terris et tenementis;, Bract. 
ibid.) the huſband ſeems to have ſaid, 
« with all my lands and tenements I 
« thee endow;® and then they all be- 
came liable to her dower.* When he 


endowed her with perſonalty only, he 
uſed to ſay, © with all my worldly 
goods (or, as the Saliſbury ritual has 
* it, with all my worldly chatel) I thee 
*endow;” which intitled the wife to 
her thirds, or pars ratienabi ii, of his 

rſonal eſtate, which is provided for 

y magna carta, cap. 26 and will be 

farther treated of in the conchuding 
chapter of this book : though the re- 
taining this laſt expreflion in our mo- 
dern liturgy; if of any meaning at all, 
can now refer only to the right of main- 
tenance, which ſhe acquires during co- 
es out of her huſband's perſo- 
nalty;. 

(q) A. D. 1216. c. 7. edit. Oxon. 

(r) Afignetur autem ei pro dete ſua 
tertia pars totius terrae mariti ſui guae 
ſua fuit in vita ſue, 'niſi de minori di- 
— erit ad eſtiam ecclefiae. c. 7. 

id.) 

(e) Bract. 267 ſupr, Britton. c. 101, 
102, Flet. J. 5. e. 23. C. 11, 12. 

(t) F. 7. Hen, IF. 13, 14. 


5 that 
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that a woman may be endowed ad oftium ecclefiae with more 
than a third part (u); and ſhall have her election, after her 
huſband's death, to accept ſuch dower, or refuſe it and 
betake herſelf to her dower at common law (w). Which 
ſtate of uncertainty was probably the reaſon, that theſe ſpe- 
cific dowers, ad oftium eccleſiae and ex aſſenſu patris, have 
ſince fallen into total diſuſe. 


I PROCEED therefore to conſider the method of endow- 
ment, or aſſigning dower, by the common law, which is 
now the only uſual ſpecies. By the old law, grounded on the 


feodal exactions, a woman could not be endowed without a 


fine paid to the lord: neither could ſhe marry again with- 
out his licence; leſt ſhe ſhould contract herſelf, and ſo con- 
vey part of the feud to the lord's enemy (x). This licence 
the lords took care to be well paid for; and, it ſeems, 
would ſometimes force the dowager to a ſecond marriage, 
in order to gain the fine. But, to remedy theſe oppreſſi- 
ons, it was provided, firſt by the chater of Henry I (y), and 
afterwards by magna carta (2), that the widow ſhould pay 
nothing for her marriage, nor ſhall be diſtreined to marry 
afreſh, if ſhe chooſes to live without a huſband ; but ſhall 
not however marry againſt the conſent of the lord: and 
farther, that nothing ſhall be taken for aſſignment of the 
widow's dower, but that ſhe ſhall remain in her huſband's 

capital manſion-houſe for forty days after his death, during 
which time her dower ſhall be aſſigned. Theſe forty days 
are called the widow's guarentine; a term made uſe of in law 
to ſignify the number of forty days, whether applied to this 


occaſion, or any other (a). The particular lands to be held 


in dower, muſt be aſſigned (b) by the heir of the huſband, or 
his guardian; not only for the ſake of notoriety, but alſo to 
entitle the lord of the fee to demand his ſervices of the heir, 
in reſpect of the lands ſo held. For the heir by this entry be- 


(u) F. 39. F. N. B. 150, ty days, which perſons coming from 
(w) Y. 41. infected countries are obliged to wait, 
(x) Mir. c. f. §. 3. before they are permitted to Res! in 
(y) wb: ſupra, England. 

(2) cap. 7 (b) Co. Litt, 34, 35. 


(a) It antes, in alk the for- 
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comes tenant thereof to the lord, and the widow is immedi. 


ate tenant to the heir, by a kind of ſubinfeudation or under. 
tenancy, completed by this inveſtiture or aſſignment ; which 
tenure may ſtill be created, notwithſtanding the ſtatute of 
quia emptores, becauſe the heir parts not with the fee - ſim- 
ple, but only with an eſtate for life, If the heir or his 
guardian do not aſſign her dower within the term of qua- 
rentine, or do aſſign it unfairly, ſhe has her remedy at law, 
and the ſheriff is appointed to aſſign it (c). If the thing of 
which ſhe is endowed be diviſible, her dower muſt be ſet 
out by metes and bounds ; but, if it be indiviſible, ſhe muſt 
be endowed ſpecially; as, of the third preſentation to a 
church, the third toll-diſh of a mill, the third part of the 
profits of an office, the third ſheaf of tithe, and the like (d). 


Uyon preconcerted marriages, and in eſtates of conſide- 
Table conſequence, tenancy in dower happens very ſeldom: 
for, the claim of the wife to her dower at the common law 
diffuſing itſelf ſo extenſively, it became a great clog to alie- 
nations, and was otherwiſe inconvenient to families. Where- 
fore, ſince the alteration of the antient law reſpecting dower 
ad ofttum eccleſiae, which hath occaſioned the intire diſuſe of 
that ſpecies of dower, jointures have been introduced in their 
ſtead, as a bar to the claim at common law. We leads 


me to enquire, laſtly, 


4. How dower may be barred or prevented, A widow 
may be barred of her dower not only by elopement, divorce, 
being an alien, the treaſon of her huſband, and other diſ- 
abilities before-mentioned, but alſo by detaining the title 
deeds, or evidences of the eſtate from the heir; until ſhe 
reſtores them (e): and, by the ſtatute of Gloceſter (f), 
if a dowager alienes the land aſſigned her for dower, ſhe 


forfeits it ip/o far, and the heir may recover it by aQi- 


on. A woman alſo may be barred of her dower, by levying 
a fine or ſuffering a recovery of the lands, during her coyer- 


(c) Co. Litt. (e) Co. Litt. 29. 
(d) Jbid. 32. 282 (f} 6 Edw, "up 7. | 
ture, 
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ture (g). But the moſt uſual method of barring dowers is by 
jointures, as regulated by the ſtatute 27 Hen. VIII. c. 10. 


A JoINTURE, which trialy ſpeaking ſignifies a joint 
eſtate, limited to both huſband and wife, but in common 
acceptation extends alſo to a ſole eſtate, limited to the wife 
only, is thus defined by fir Edward Coke (h); “a compe- 
ic tent lively hood of freehold for the wife, of lands and tene- 
« ments; to take effect, in profit or poſſeſſion, preſently 
« after the death of the huſband; for the life of the wife at 


c leaſt.” 'This deſcription is n from the purview of 


the ſtatute 27 Hen. VIII. c. 10. beſore - mentioned; com- 
monly called the ſtatute of uſes, of which we ſhall ſpeak 
fully hereafter. At preſent, I have only to obſerve, that, 
before the making of that ſtatute, the greateſt part of the 


land of England was conveyed to uſes; the property or poſ- 
ſeſſion of the ſoil being veſted in one man, and the u/e, or 
profits thereof, in another; whoſe directions, with regard 


to the diſpoſition thereof, the former was in conſcience o- 


bliged to follow, and might be compelled by a court of equi-. 


ty to obſerve. Now, though a huſband had the u/e of lands 
in abſolute fee-ſimple, yet the wife was not intitled to any 
dower therein, he not being ſeiſed thereof; wherefore it 
became uſual, on marriage, to ſettle by expreſs deed ſome 
ſpecial eſtate to the uſe of the huſband and his wife, for their 
lives, in joint-tenancy or jointure; which ſettlement would 
be a proviſion for the wife in caſe ſhe ſurvived her huſband. 
At length the ſtatute of uſes ordained, that ſuch as had the 


uſe of lands, ſhould, to all intents and purpoſes, be reputed 


and taken to be abſolutely ſeiſed and poſſeſſed of the ſoil jt- 
ſelf. In conſequence of which legal ſeiſin, all wives would 
have become dowable of ſuch lands as were held to the uſe 
of their huſbands, and alſo entitled at the ſame time to any 
ſpecial lands that might be ſettled in jointure; had not the 
ſame ſtatute provided, that vpon making ſuch an eſtate in 
jointure to the wife before marriage, ſhe ſhall be for ever 
precluded from her dower (i). But then theſe four requi- 


lu) Fig. of rgcoy. 66, 00) 1 Int. 3. 000 4 Rep 1, 
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1383 The RicnmTs Book II. 
ſites muſt be punctually obſerved. 1. The jointure muſt 
take effect immediately on the death of the huſband. 2. It 
muſt be for her-own life at leaſt, and not pur auter vie, or 
for any term of years, or other ſmaller eſtate. 3. It muſt be 
made to herſelf, and no other in truſt for her. 4. It muſt 
be made, and ſo in the deed particularly expreſſed to be, in 
ſatisfaQion ef her whole dower,. and not of any particular 
part of it. If the jointure be made to her after marriage, 
ſhe has her election after her huſband's death, as in dower 
ad oftium eccleſiae, and may either accept it, or refuſe it and 
betake herſelf to her dower at common law'; for ſhe was 
not capable of conſenting to it during coverture. And if, by 
any fraud or accident, a jointure made before marriage 
proves to be on a bad title, and the jointreſs is evicted, or 
turned out of poſſeſſion, ſhe ſhall then (by the proviſions of 
the ſame ſtatute) have her dower pro tanto at the common 


law (k). 


'TnERE are ſome advantages attending tenants in dower 
that do not extend to jointreſſes; and ſo, vice verſa, joint- 


reſſes are in ſome reſpects more privileged than tenants in 


dower. Tenant in dower by the old common law is ſubſect 
to no tolls nor taxes; and hers is almoſt the only eſtate on 
which, when derived from the king's debtor, the king can- 
not diſtrein for his debt; if contracted during the coverture 
(1). But, on the other hand, a widow may enter at once, 
without any formal proceſs, on her jointure land ; as ſhe al- 
ſo might have done on dower ad oftium eccl:fiae, which a 


- (k) Theſe ſettlements, previous to 
marriage, ſeem to have been in uſe 
among the antient Germans, and their 


kindred nation the Gauls. Of the for- 


mer Tacitus gives us this account. 
„ Dotem nen uxor marito, ſed uxori 
& meritus affert : interſunt parentes et 
« S#ropingui, et munera probant.“ (de 
mor. Germ, c. 18.) And Caeſar, (de 
Zelle Gallico, 1.6. c. 18.) has given us 
the terms of a marriage ſettlement 
among the Gauls, as nicely calculated 
as any modern jointure. ** Yiri, quan- 
©« tas pecunias ab uxaribus dotis nomine 
© acceperunt, tantas ex ſuis benin, 
ce Aeſtimatienc facta, cum dotibus com» 


* municant. Hujus omnis pecuni as cen- 
* junttim ratis habetur, frufuſque 


« ſervantur. Uter exrum vita ſupera- 
* rit, ad eum pars utriuſque cam fruc- 
.* tibus ſuperiorum temporum pervye- 
nit.“ The Dauphin's commentator 


on Catſar ſuppoſes that this Gauliſh 
cuſtom was the ground of the new re: 
gulations*made by Juſtinian ¶ Nov. 
97.) with regard to the proviſion for 
widows among the Romans: but ſure- 
ly there is as much reaſon to ſuppoſe, 
that it gave the hint for our ſtatuta- 
ble paige res. 3 

(1) Co. Litt. 31. a. F. N. B. 150. 


jointure 
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jointure in many points reſembles; and the reſemblance 
was ſtill greater, while that ſpecies, of dower continued in 
its primitive ſtate: whereas no ſmall trouble, and a very 
tedious method of proceeding, is neceſſary to compel a legal 
aſſignment of dower (m). And, what is more, though dower 
be forfeited by the treaſon of the huſband, yet lands ſettled 
in jointure remain unimpeached to the widow (n). W here- 
fore ſir Edward Coke very juſtly gives it the preference, as 
being more ſure and ſafe to the widow, than even dower ad 
oſtium ecclefiae, the moſt eligible ſpecies of any. 


(m) Co. Lit, 36, nh Co. Lite, 37. 


CHAPTER 
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"CHAPTER THE NINTH, 


Or ESTATES, LESS Trax FREEHOLD. 


F eſtates, that are leſs than freehold, there are three 
. ſorts; 1. Eſtates for years: 2. Eſtates at will: 3. E- 


ſtates by ſufferance. 


I. An eſtate for years is a contract for the poſſeſſion of 
lands or tenements, for ſome determinate period: and it 
happens where a man letteth them to another for the term 
of a certain number of years, agreed upon between the leſ- 
for and the leſſee (a), and the leſſee enters thereon (b). If 
the leaſe be but for half a year, or a quarter, or any leſs 
time, this leſſee is reſpected as a tenant for years, and is 
ſtiled fo in ſome legal proceedings; a year being the ſhort- 
eft term which the law in this caſe takes notice of (c). And 
this may, not improperly, lead us into a ſhort explanation 
of the diviſion and calculation of time by the Engliſh law, 


Tur ſpace of a year is a determinate and well-known peri- 
od, conſiſting commonly of 365 days: for, though in biſſextile 


(a) We may here remark, once for to whom it is made: the donor is one 
all, chat the terminations of *%—or"* that giveth lands in tail; the donee is 
and *—ee" obtain, in law, the one he who receiveth it: he that grant- 
an active, the other a paſſive ſignifi- eth a leaſe is denominated the lefſor ; 
cation; the former uſually denoting and he to whom it is granted the leſ- 
the doer of any act, the latter him to ſee. (Litt F. 57, a 
whom it is done. The feoffor is he that (b) Bid. 58. 
maketh a feoffment; the feoffee is he (e) Ibid. 67. 
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or leap- years it conſiſts properly of 366, yet by the ſtatute 
' 21 Hen. III. the increaſing day in the leap- year, together 
'with the preceding day, ſhall be accounted for one day only. 
That of a month is more ambiguous: there being, in com- 
mon uſe, two ways of calculating months; either as lunar, 
conſiſting of twenty-eight days, the ſuppoſed revolution of 
the moon, thirteen of which make a year; or, as calendar 
months, of unequal lengths, according to the Julian divi- 
fion in our common almanacs, commencing at the calends 
of each month, whereof in a year there are only twelve, A 
month in law is a lunar month, or twenty-eight days, un- 
leſs otherwiſe expreſſed ; not only becauſe it is always one 
uniform period, but becauſe it falls naturally into a quarterly 
diviſion by weeks. Therefore a leaſe for © twelve months“ 
is only for forty-eight weeks; but if it be for “ twelve- 
month” in the ſingular number, it is good for the whole 
year (d). For herein the law recedes from its uſual calcu- 
lation, becauſe the ambiguity between the two methods of 
computation ceaſes; it being generally underſtood that by 
the ſpace of time called thus, in the ſingular number, a 
twelvemonth, is meant the whole year, conſiſting of one 
ſolar revolution. In the ſpace of a day all the twenty-four 
hours are uſually reckoned ; the law generally rejecting all 
fractions of a day, in order to avoid diſputes (e). There- 
fore, if I am bound to pay money on any certain day, I diſ- 

charge the obligation if I pay it before twelve o'clock at 
night; after which the following day commences. But to 
return to eſtates for years. 


Tuzsz eſtates were originally granted to mere farmers 
or huſbandmen, who every year rendered ſome equivalent in 
money, proviſions, or other rent, to the leſſors or landlords; 
but, in order to encourage them to manure and cultivate 
the ground, they had a permanent intereſt granted them, 
not determinable at the will of the lord. And yet their poſ- 
ſeſſion was eſteemed of ſo little conſequence, that they were 
rather conſidered as the bailiffs or ſervants of the lord, who 
were to receive and account for the profits at a ſettled price, 


{4) 6 Rep, 61... le) co. Litt. 135. 


than 
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than as having any property of their own. And therefore 
they were not allowed to have a freehold-eftate: but their 
intereſt (ſuch as it was) veſted after their deaths in- their 
executors, who were to make up the accounts of their teſta- 
tor with the lord, and his other creditors, and were intitled 
to the ſtock upon the farm. The leſſee's eſtate might alſo, 
by the antient law, be at any time defeated, by a common 
recovery ſuffered by the tenant of the freehold (f]; which 
annihilated all leaſes for years then ſubſiſting, unleſs after- 
wards renewed by the recoveror, whole title was ſuppoſed 
ſuperior to his by whom thoſe leaſes were granted. 


WhiLE eſtates for years were thus precarious, it is no 
wonder that they were uſually very ſhort, like our modern 
leaſes upon rack rent; and indeed we are told (g) that by 
the antient law no leaſes for more than forty years were 
allowable, | becauſe any longer poſſeſſion (eſpecially. when 
given without any livery declaring the nature and duration 
of the eſtate) might tend to defeat the inheritance. Yet 
this law, if ever it exiſted, was ſoon antiquated : for we 
may obſerve, in Madox's collection of antient inſtruments, 
ſome leaſes for years of a pretty early date, which conſi- 
derably exceed that period (h) ; and long terms, for three 
hundred years at leaſt, were certainly in uſe in the time of 
Edward III (i), and probably of Edward I (k). But cer- 
tainly, when by the ſtatute 21 Hen. VIII, c. 15. the termor 
{that is, he who is intitled to the term of years) was pro- 
tected againſt theſe fictitious recoveries, and his intereſt ren- 
dered ſecure and permanent, long terms began to be more 
frequent than before; and were afterwards extenſively in- 
troduced, being found extremely convenient for family 
ſettlements and mortgages: continuing ſubje&, however, 
to the ſame a of „en er and with the ſame inferiori- 


(f) Co. Litt. 46. lu for the like term, A. D. 1429. 
4 Mirror. c. 2.4. 27. monte oo id. no, 248. fel. 148. for fifty 
57 46. years, 7 Edw. IV. 
5) Madox Formulare Ang 1 (i) 32 Aſſ. pl. 6. 
10. 239. fol. 140. Demiſe for God (k) Stat. of mortmain, 7 Edw. I. 
years, 21 Ric II.. Did. nv. 245. 
| ty 
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ty to freeholds, as when they were little panes than tenan- 
cies at the will of the landlord. 1 1 


| Evary eſtate which muſt expire at a period certain and 
prefixed, by whatever words created, is an eſtate for years. 
And therefore this eſtate is frequently called a term, termi- 
nus, becauſe i its duration or continuance is bounded, limited, 
and determined : for every ſuch eſtate muſt have a certain 
beginning, and certain end (). But id certum eft, quod cer- 
tum reddi poteſi: therefore if a man make a leaſe to ano- 
ther for ſo many years as J. S. ſhall name, it is a good leaſe 
for years (m); for- though it is at preſent, uncertain, yet 
when J. S. hath named the years, it is then reduced to a 
certainty. If no day of commencement is named in the cre- 
ation of this eſtate, it begins from the making, or delivery, 
of the leaſe (n). A leaſe for ſo many years as J. S. ſhall live, 
is void from the beginning (o); for it is neither certain, nor 
can ever be reduced to a certainty, during the continuance 
of the leaſe. And the ſame doctrine holds, if a parſon make a 
leaſe of his glebe for ſo many years as he ſhall continue par- 
ſon, of Dale; for this is ſtill more uncertain. But a leaſe 
for twenty or more years, if J. S. ſhall ſo long live, or if he 
ſhall ſo long continue parſon, is good (p): for there is a 
certain period fixed, beyond which it cannot laſt , though 
it may determine ſooner, on the death of J. S. or his ceaſing 
to be parſon there. 


Wx have before remarked, and endeavoured to aſſign the 
reaſon of, the inferiority in which the law places an eſtate 
for years, when compared with an eſtate for life, or an inhe- 
ritance: obſerving, that an eſtate for life, even if it be pur 
auter vie, is a freehold ; but that an eſtate for a thouſand 
years is only a chattel, and reckoned. part of the perſonal 
eſtate (q). Hence it follows, that a leaſe for years may be 
made to commence in futuro, though a leaſe for life cannot. 
As, if I grant lands to Titius to hold from Michaelmas, 


(1) Co. Litt, 45. (n) = Litt. 46. (p) Co. Ligt. 45. 
(mj 6 Rep. 38 (% Ibid. as, (q) Lid. 46. 8 
N 


N 


a 1 


144 The Ricnts Boon II. 


next for twenty . this is good; but to hold from Mi- 
chaelmas next for the term of his natural life, is void. 
For no eſtate of freehold can commence in futuro; becauſe 
it cannot be created at common law without livery of ſei- 
ſin or corporal poſſeſſion of the land: and cor poral poſſeſſi- 
on cannot be given of an eſtate now, which is not to com- 
mence now, but hereafter (r). And, becaufe no livery of 
ſeiſin is neceſſary to a leaſe for years, ſuch leſſee is not ſaid 
to be ſeiſed, or to have true legal ſeiſin, of the lands. Nor 
indeed does the bare leaſe veſt any eſtate in the leſſee; but 
only gives him a right of entry on the tenement, which 
right is called his intereſt in the term, or intereſſe termini : 
but when he has actually ſo entered, and thereby accepted 
the grant, the eſtate is then and not before veſted in him, 
and he is poſſeſſed, not properly of the land, but of the term 
of years (s) ; the poſſeſſion or ſeiſin of the land remaining 
fill in him who hath the freehold. Thus the word, term, 
does not merely ſignify the term ſpecified in the leaſe, but 
the eſtate alſo and intereſt that paſſes by that leaſe: and 
therefore the term may expire, during the continuance of 
the time; as by ſurrender, forfeiture, and the like. For 
which reafon, if I grant a leaſe to A for the term of three 
years, and after the expiration of the ſaid term to B for ſix 
years, and A ſurrenders or forfeits his leaſe at the end of one 
year, B's intereſt ſhall immediately take effect: but if the 
remainder had- been to B from and after the expiration of 
the ſaid three years, or from and aſter the expiration of the 
aid time, in this caſe B's intereſt will not commence till the 
time is fully elapſed, whatever may become of A's term (tj. 


— 84 ＋ yt. = 
2 — EL gn Sa 8 

= - 15 — — : — — * * ” 2 

” * s 8 R = 8 Fn -4 E 


VY - SS 

— — 
2 — — ” 
— — — 


< ——_— 4 
3 
* —— 0 
e 


* 


TENANT for term of years hath incident to, and inſepa- 
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Wirn regard to emblements, or profits of land ſowed by 
tenant for years, there is this difference between him, and 
tenant for life: that where the term of tenant for years de- 
pends upon a certainty, as if he holds from midſummer for 
ten years, and in the laſt year he ſows a crop of corn, and it 
is not ripe and cut before midſummer, the end of his term, 
the landlord ſhall have it ; for the tenant knew the expiration 
of his term, and therefore it washis own folly to ſow what he 
never could reap the profits of (y). But where the leaſe for 
years depends upon an uncertainty ; as, upon the death of the 
leſſor, being himſelf only tenant for life, or being a huſband 
ſeiſed in right of his wife; or if the term of years be determi- 
nable upon a life or lives; in all theſe caſes, the eſtate for 
years not being certainly to expire at a time foreknown, but 
merely by the act of God, the tenant; or his executors, ſhall 
have the emblements in the fame manner, that a tenant for 
life or his executors ſhall be entitled thereto (z). Not ſo, if 
it determine by the act of the party himſelf; as if tenant for 
years does any thing that amounts to a forfeiture: in which 
caſe the emblements ſhall go to the leſſor, and not to the 
leſſee, who hath determined his eſtate by his own default (a). 


II. Tur ſecond ſpecies of eſtates not freehold are eſtates at 
will, An eſtate at will is where lands and tenements are lett 
by one man to another, to have and to hold at the will of the 
leſſor ; and the tenant by force of this leaſe obtains poſſeſſion 
(b). Such tenant hath no certain indefeaſible eſtate, nothing 
that can be aſſigned by him to any other; for that the leſſor 
may determine his will, and put him out whenever he plea» 
ſes. But every eftate at will is at the will of both parties, 
landlord and tenant, ſo that either of them may determine his 
will, and quit his connexions with the other at his own plea- 
ſure (e). Yet this muſt be underſtood withſome reſtriction. 
For, if the tenant at will ſows his land, and the landlord be- 


IA Litt (b) Litt. $. 68. 
Co. 13 A (x) Co, Lit, 56, 
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fore the corn is ripe, or before it is reaped, puts him out, yet 
the tenant ſhall have the emblements, and free ingreſs, egreſs, 
and regreſs, to cut and carry away the profits (d). And this 


for the ſame reaſon, upon which all the caſes of emblements 


turn; viz. the point of uncertainty : fince the tenant could 
not poſſibly know when his landlord would determine his will, 
and therefore could make no proviſion againft it ; and having 
ſown the land, which is for the good of the public, upon a 
reaſonable preſumption, the law will not fuffer him to be a 
loſer by it. But it is otherwiſe, and upon reaſon. equally 
good, where the tenant himſelf determines the will : for in 
this caſe the landlord ſhall bave the profits of the land (e). 


Wr a& does, or does not, amount to a determination of 
the will on either ſide; has formerly been matter of great de- 
bate in our courts. But it is now, I think, ſettled, that (be- 
ſides the expreſs determination of the leſſor's will, by decla- 
ring that the leſſee ſhall hold no longer; which muſt ei- 
ther be made upon the land (f), or notice muſt be given to 
the leſſee) (g) the exertion of any act of ownerſhip by the leſ- 
ſor, as entering upon the premiſes and cutting timber (h) ta- 
king a diſtreſs for rent and impounding them thereon (i), or 
making a feoffment, or leaſe for years of the land to com- 
mence immediately (k) ; any act of deſertion by the leſſee, as 
aſſigning his eſtate to another, or committing waſte, which 
is an act inconſiſtent with ſuch a tenure (); or, which is inſlar 


omnium, the death or outlawry, of either leſſor or leſſee (m); 


puts an end to or determines the eſtate at will. 


Tux law is however careful, that no ſudden determinati- 
on of the will by one party ſhall tend to the manifeſt and un- 
foreſeen prejudice of the other. This appears in the caſe of 


(d) Co. Litt. 56. (i) Bid. 57. 
(e) Ibid. 58. (k) 1 Roll Abr. 860. 4 Lev, 88. 
() Bid. | (1) Co. Litt. 55. 

(g) 1. Ventr. 248. (m) 5 Rep. 116, Co. Litt. 55. 62. 


(b) Co. Litt. 55. 
emblements 
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emblements before-mentioned ; and, by a parity of reaſon, 
the leſſee after the determination of the leſſor's will, ſhall 
have reaſonable ingreſs and egreſs to fetch away his goods 
and utenſils (n). And if rent be payable quarterly or half- 
yearly, and the leſſee determines the will, the rent ſhall be 
paid to the end of the current quarter or half-year (o). And, 
upon the ſame principle, courts of law have of late years 
leaned as much as poſſible againſt conſtruing demiſes, where 
no certain term is mentioned, to be tenancies at will ; but 
have rather held them to be tenancies from year to year ſo 
long as both parties pleaſe, eſpecially where an annual rent 
is reſerved: in which caſe they will not ſuffer either party 
to determine the tenancy even at the end of the year, 
without reaſonable notice to the other. 


THERE is one ſpecies of eſtates at will, that deſerves a 
more particular regard than any other; and that is, an eſtate 
held by copy of court roll; or, as we uſually call it, a copy- - 
bold eſtate. This, as was before obſerved (p), was in its ori- 
ginal and foundation nothing better than a mere eſtate at will. 
But, the kindneſs and indulgence of ſucceſſive lords of manors 
having permitted theſe eſtates to be enjoyed by the tenants 
and their heirs according to particular cuſtoms eſtabliſhed in 
their reſpective diſtricts; therefore, though they ſtill are 
held at the will of the lord, and fo are in general expreſſed in 
the court rolls to be, yet that will is qualified, reſtrained, and 
limited, to be exerted according to the cuſtom of the manor. 
This cuſtom, being ſuffered to grow up by the lord, is look- 
ed upon as the evidence and interpreter of his will : his will 
is no longer arbitrary and precarious; but fixed and aſcertain- 
ed by the cuſtom to be the ſame, and no other, that has time 
out of mind. been exerciſed and declared by his anceſtors. A 
copyhold tenant is therefore now full as properly a tenant by 
the cuſtom, as a tenant at will, the cuſtom having ariſen from 
aſeries of uniform wills. And therefore it is rightly obſerved 
by Calthorpe (q), that “ copyholders and cuſtomary tenants 


(n) Litt. §. 69. (p) pag. 9 
(0) Salk, 414, 1 Sid. 339. (q) on tele, 51. 54. : 
K 2 « differ 
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«« differ not ſo much in nature as in name; for although ſome 
ce be called copyholders, ſome cuſtomary, ſome tenants by 
ce the virge, ſome baſe tenants, ſome bond tenants, and ſome 
ce by one name and ſome by another, yet do they all agree 
sin ſubſtance and kind of tenure: all the ſaid lands are hol- 
« den in one general kind, that is, by cuſtom and continu- 


. & ance of time; and the diverſity of their names doth not 


c alter the nature of their tenure.” 


ALmosTeverycopyhold tenantbeing therefore thus tenant 
at the will of the lord according to the cuſtom of the manor ; 
which cuſtoms differ as much as the humour and temper of 
the reſpective antient lords, (from whence we may account for 
their great variety) ſuch tenant, I ſay, may have, ſo far as the 
cuſtom warrants, any other of the eſtates or quantities of in- 


| tereſt, which we have hitherto conſidered, or may hereafter 


conſider, to hold united with this cuſtomary eſtate at will. 
A copyholder may, in many manors, be tenant in fee ſimple, 
in fee tail, for life, by the curteſy, in dower, for years, at 
ſufferance, or on condition : ſubje& however to be deprived 
of theſe eſtates upon the concurrence of thoſe circumſtances 
which the will of the lord promulged by immemorial cuſ- 
tom, has declared to be a forfeiture or abſolute determination 
of thoſe intereſts; as in ſome manors the want of iſſue male, 
in others the cutting down timber, the non-payment of a 


fine, and the like. Yet none of theſe intereſts amount ta 


freehold ; for the freehold of the whole manor abides al ways 
in the tord only (r), who hath granted out the uſe and occu- 
pation, but not the corporal ſeiſin or true poſſeſſion, of cer- 


. tain parts and parcels thereof, to theſe his cuſtomary tenants 


at will. 


Tx reaſon of originally granting out this complicated kind 
of intereſt, ſo that the ſame man ſhall, with regard to the 
ſame land, be at one and the ſame time tenant in fee - ſimple 


and alſo tenant at the lord's will, ſeems to have ariſen from 


the nature of villenage tenure; in which a grant of any eſtate 


(r) Litt. F. 81. 2 loſt, 325, 
| of 
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of freehold, or even for years abſolutely, was an immediate 
enfranchiſement of the villein (s). The lords therefore, 
though they were willing to enlarge the intereſt of their vil- 
leins, by granting them eſtates which might endure for their 
lives, or ſometimes be deſcendible to their iſſue, yet did not 
care to manumit them entirely ; and for that reaſon it ſeems 
to have been contrived, that a power of reſumption at the 
will of the lord ſhould be annexed to theſe grants, whereby 
the tenants were ſtill kept in a ſtate of villenage, and no free- 
hold at all was conveyed to them in their reſpeQive lands: 
and of courſe, as the freehold of all lands muſt neceſſarily reſt 
and abide ſomewhere, the Jaw ſuppoſes it to continue and 
remain in the lord. Afterwards, when theſe villeins became 
modern copyholders, and had acquired by cuſtom a ſure and 
indefcaſible eſtate in their lands, on performing the uſual ſer- 
vices, but yet continued to be ſtiled in their admiſſions te- 
nant at the will of the lord,—the law till ſuppoſed it an ab- 
ſurdity to allow, that ſuch as were thus nominally tenants at 
will could have any freehold intereſt : and therefore continu- 
ed, and ſtill continues to determine, that the freehold of 


lands ſo holden abides in the lord of the manor, and not in the 


tenant ; for though he really holds to him and his heirs for 
ever, yet he is alſo ſaid to hold at another's will. But, with 
regard to certain other copyholders, of free or privileged te- 
nure, which are derived from the antient tenants in villein- 
ſocage (t), and are not ſaid to hold at the will of the lord, 
but only according to the cuſlom of the manor, there is no ſuch 
abſurdity in allowing them to be capable of enjoying a free- 
hold intereſt; and therefore the law doth not ſuppoſe the 
freehold of ſuch lands to reſt in the lord of whom they are 
holden, but in the tenants themſelves (u) ; who are allowed 
to have a freehold intere/?, though not a freehold tenure. 


Howeves, in common caſes, copyhold eſtates are ſtill 
ranked (for the reaſons above-mentioned) among tenancies at 


(s) Mirr, e. 2. F. 28, Litt. F. 204, fenant per copie. 22. 9 Rep. 16. Co. 
% 6. Litt. 59. Co. Copyh. F. 32. Cro. Car. 
(t) See pag. 98, Cc. 229. 1 Roll. Abr. 564. 2 Ventr. 143. 
{u) Fitzh. Abr. tit. corone. 310. cuſ- Carth, 432, Lord Raym. 1225. 
tem, 12, Bro. Abr. tit. cuſtom. 4. 17. 


K 3 will; 


The RicnmTts Book II. 


; 150 

| will ; though cuſtom, which is the life of the common law, 
k j has eſtabliſhed a permanent property in the copyholders, who 
4 | were formerly nothing better than bondmen, equal to that of 
A the lord himſelf, in the tenements holden of the manor: nay 
= ſometimes even ſuperior ; for we may now look upon a copy- 
holder of inheritance, with a fine certain, to be little inferi- 
or to an abſolute freeholder in point of intereſt, and in other 
reſpects, particularly in the clearneſs and ſecurity of his 
title, to be frequently in a better ſituation, 


III. An eſtate at ſufferance, is where one comes into poſ- 
ſeſſion of land by lawful title, but keeps it afterwards without 
by any title at all. As if a man takes aleafe for a year, and, 
Fe | after the year is expired, continues to hold the premiſes with- 
. out any freſh leave from the owner of the eſtate. Or, if a 
= man maketh a leaſe at will, and dies, the eſtate at will is 
by | | thereby determined ; but if the tenant continueth poſſeſſion, 
he is tenant at fufferance (w). But no man can be tenant at 
ſufferance againſt the king, to whom no /aches or negleR, in 
not entering and ouſting the tenant, is ever imputed by law: 
4 but his tenant, ſo holding over, is conſidered as an abſolute 
by intruder (x). But in the caſe of a ſubject, this eſtate may 
\ be deftroyed whenever the true owner ſhall make an actual 

entry on the lands and ouſt the tenant ; for, before entry, he 
cannot maintain an action of treſpaſs again the tenant by 
ſufferance, as he might againſt a ſtranger (y): and the rea- 
ſon is, becauſe the tenant being once in by a lawful title, the 
law (which preſumes no wrong in any man) will ſuppoſe him 
to continue upon a title equally lawful ; unleſs the owner of 
the land by ſome public and avowed act, ſuch as entry is; 
will declare his continuance to be tortious, or, in common 
language, wrongful. 


Tuus ftands the law, with regard to tenants by ſuffe- 
Trance; and landlords are obliged in theſe caſes to make for- 
mal entries upon their lands (2), and recover poſſeſſion by the 


(w) Co. Litt. 57. : (y) Bid. 
(x) hid. (z) 5 Mod. 384. 
7 legal 
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legal proceſs of ejectment: and at the utmoſt, by the common 
law, the tenant was bound to account for the profits of the 
land ſo by him detained. But now, by ſtatute 4 Geo. II. 
c. 28. in caſe any tenant for life or years, or other perſon 
claiming under or by colluſion with ſuch tenant, ſhall wil- 


fully hold over after the determination of the term, and 


demand made in writing for recovering the poſſeſſion of 
the premiſes, by him to whom the remainder or reverſion 
thereof ſhall belong; ſuch perſon, ſo holding over, ſhall 
pay, for the time he continues, at the rate of double the 
yearly value of the lands ſo detained. This has almoſt put 
an end to the practice of tenancy by ſufferance, unleſs with 
the tacit conſent of the owner of the tenement. 


K 4 CnarrR 
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CHAPTER THE TENTH. 


Or ESTATES uvron CONDITION. 


ESIDES the ſeveral diviſions of eſtates, in point of inte- 
reſt, which we have confidered in the three preceding 
chapters, there is alfo another ſpecies ſtill remaining, which 
is called an eſtate pen condition; being ſuch whoſe exiſtence 
depends upon the happening or not happening of ſome uncer- 
tain event, whereby the eſtate may be either originally crea- 
ted, of enlarged, or finally defeated (a). And theſe conditi- 
onal eſtates I have choſen to reſerve till laſt, becauſe they are 
indeed more properly qualifications of other eſtates, than a 
diſtinct ſpecies of themſelves : ſeeing that any quantity of in- 
tereſt, a fee, a freehold, or a term of years, may depend up- 
on theſe proviſional reſtrictions. Eſtates then upon condition, 
thus underſtood, are of two forts: 1. Eſtates upon conditi- 
on implied: 2. Eſtates upon condition expreſſed: under which 
laſt may be included, 3. Eſtates held in vadio, gage, or 


pledge: 4. Eſtates by ſlatute merchant or fatute flaples 5. 


Eſtates held by elegit. 


I. EsTATEs upon condition implied in law, are where 
a grant of an eſtate has a condition annexed to it inſepa- 
rably, from its eſſence and conſtitution, although no condi- 
tion be expreſſed in words. As if a grant be made to a 
man of an office, generally, without adding other words; 
the law tacitly annexes hereto a ſecret condition, that 
the grantee ſhall duly execute his office (b) on breach 


(a) Co. Litt. 201. (b) Litt. §. 378 
of 
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of which condition it is lawful for the grantor, or his heirs, 
to ouſt him, and grant it to another perſon (e). For 
an office, either public or private, may be forfeited by 
miſcuſer or non-uſer ; both of which are breaches of this im- 
plied condition. 1. By miſ-uſer, or abuſe; as if a judge 
takes a bribe, or a park-keeper kills deer without authority. 
a. By non-uſer, or neglect; which in public offices, that 
concern the adminiſtration of juſtice, or the commonwealth, 
is of itſelf a direct and immediate cauſe of forfeiture : but 
non-uſer of a private office is no cauſe of forfeiture, unleſs 
ſome ſpecial damage is proved to be occaſioned thereby (d). 
For in the one caſe delay muſt neceſſarily be occaſioned in 
the affairs of the public, which require a conſtant attention; 
but, private offices not requiring ſo regular and unremitted 
| a ſervice, the temporary negle& of them is not neceſſarily 

produQtive of miſchief; upon which account ſome ſpecial 
loſs muſt be proved, in order to vacate theſe. Franchiſes al- 
ſo, being equal privileges in the hands of a ſubject, are held 
to be granted on the ſame condition of making a proper uſe 
of them ; and therefore they may be loſt and forfeited, like 


offices, either by abuſe or by neglect (e). 


Veo the ſame principle proceed all the forfeitures which 
are given by law of life eſtates and others; for any aQs done 
by the tenant himſelf, that are incompatible with the eſtate 
which he holds. As if tenants for life or years enfeoff a 
ſtranger in fee-ſimple: this is, by the common law, a for- 
feiture of their ſeveral eſtates ; being a breach of the condi- 
tion which the law annexes thereto, viz, that they ſhall not 
attempt to create a greater eſtate than they themſelves are 
entitled to (f). So if any tenants for years, for life, or in 
fee, commit a felony ; the king or other lord of the fee is 
entitled to have their tenements, becauſe their eſtate is de- 
termined by the breach of the condition,“ that they ſhall 
« not commit felony,” which the law tacitly annexes to 
every feodal donation. 


) Litt. F. 379. (e) 9 Rep. go. 
# Co. is = (f). Co, Lite. a 15. 
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II. Ax eſtate on condition expreſſed in the grant itſelf, 13 
where an eſtate is granted, either in fee-ſimple or otherwiſe, 


with an expreſs qualification annexed, whereby the eſtate 


granted ſhall either commence, be enlarged, or be defeated, 
upon performance or breach of ſuch qualification or condi- 
tion (g). Theſe conditions are therefore either precedent, or 
ſubſequent. Precedent are ſuch as muſt happen or be per- 
formed before the eſtate can veſt or be enlarged ; ſubſequent 
are ſuch, by the failure or non-performance of which an e- 
ſtate already veſted may be defeated. Thus, if an eſtate for 
life be limited to A upon his marriage with B, the marriage 
is a precedent condition, and till that happens no eſtate (h) 
is veſted in A. Or, if a man grant to his leſſee for years, 
that upon payment of a hundred marks within the term he 
ſhall have the fee, this alſo is a condition precedent, and the 
fee · ſimple paſſeth not till the hundred marks be paid (i). 
But if a man grant an eſtate in fee-ſimple, reſerving to him- 
ſelf and his heirs a certain rent; and that, if ſuch rent be not 
paid at the times limited, it ſhall be lawful for him and his 
heirs to re-enter, and avoid the eſtate; in this caſe the 
grantee and his heirs have an eſtate upon condition ſubſe- 
quent, which is defeaſible if the condition be not ſtrictly 


performed (x). To this claſs may alſo be referred all baſe 


fees, and fee-ſimples conditional at the common law (1). 
Thus an eſtate to a man and his heirs, tenants of the manor 
of Dale, is an eſtate on condition that he and his heirs con- 
tinue tenants of that manor. ' And fo, if a perſonal annuity 
be granted at this day to a man and the heirs of his body; as 
this is no tenement within the ſtatute of Weſtminſter the ſe- 
cond, it remains, 'as at common law, a fee-ſimple on condi- 
tion that the grantee has heirs of his body. Upon the ſame 
principle depend all the determinable eſtates of freehold, 
which we mentioned in the eighth chapter; as durante vi- 


duitate, Sc theſe are eſtates upon condition that the grantees 


do not marry, and the like, And, on the breach of any 


(8) Co. Litt. 201. (k) Litt. F. 326. 
(h) Show. Parl. Caſ. 83, Cc. (1) See pag. 19g, 110, 111, 
(i) Co. Litt. 217. | | 


of 
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of theſe ſubſequent conditions by the failure of theſe contin- 
geucies; by the grantee”s not continuing tenant of the ma- 
nor of Dale, by not having heirs of his body, or by not con- 
tinuing ſole; the eſtates which were reſpectively veſted in 
each grantee are wholly determined and void. 


A DISTINCTION is however made between a condition in 
deed and a limitation, which Littleton (m) denominates alſo a 
condition in law. For when an eſtate is ſo expreſsly confined 
and limited by the words of its creation, that it cannot en- 
dure for any longer time than till the contingency happens 
upon which the eſtate is to fail, this is denominated a /imt- 
tation: as when land is granted to a man, ſ long as he is 
parſon of Dale, or while he cantinues unmarried, or until 
out of the rents and profits he ſhall have made 500). and the 
like (n). In ſuch caſes the eſtate determines as ſoon as the 
contingency happens, (when he ceaſes to be parſon, marries 
a Wife, or has received the 5007.) and the next ſubſequent 
eſtate, which depends upon ſuch determination, becomes 
immediately veſted, without any a& to be done by him who 
is next in expectancy. But when an eſtate is, ſtrictly ſpeak- 
ing, upon condition in deed (as if granted expreſsly upon condi- 
tion to be void upon the payment of 40/. by the grantor, or 
o that the grantee continues unmarried, or provided he goes 
to York, Ec.) (o) the law permits it to endure beyond the 
time when ſuch contingency happens, unleſs the grantor or 
his heirs or aſſigns take advantage of the breach of the con- 
dition, and make either an entry or a claim in order to avoid 
the eſtate (p). But, though ſtrict words of condition be 
uſed in the creation of the eſtate, yet if on breach of the 
condition the eſtate be limited over to a third perſon, and does 
not immediately revert to the grantor or his repreſentatives, 
(as if an eſtate be granted by A to B, on condition that with- 
in two years B intermarry with C, and on failure thereof then 
to D and his heirs) this the law conſtrues to be a limitation 


(m) & 380. 1 Inſt. 234. (o) Litt. F. 347. Stat, 32 Hen. VIII. 
(n) 10 Rep. 41. c. 34. 
(o) Bid. 42. 


and 
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and not a condition (q) : becauſe, if it were a condition, 
then, upon the breach thereof, only A or his repreſentatives 
could avoid the eſtate by entry, and fo D's remainder might 
be defeated by their neglecting to enter; but, when it is a 
limitation, the eſtate of B determines, * that of D com- 
mences, the inſtant that the failure happens. So alſo, if a 
man by his will deviſes land to his heir at law, on condition 
that he pays a ſum of money, and for non-payment deviſes 
it over, this ſhall be conſidered as a limitation ; otherwiſe no 
advantage could be taken of the non-payment, for none but 
the heir himſelf could have entered for a breach of condition 


(r). 


In all theſe inſtances, of limitations or conditions ſubſe- 
quent, it is to be obſerved, that ſo long as the condition, ei- 
ther expreſs or implied, either in deed or in law, remains un- 
broken, the grantee may have an eſtate of freehold, provided 
the eſtate upon which ſuch condition is annexed be in itſelf of 
a freehold nature; as if the original grant expreſs either an 
eſtate of inheritance, or for life. For the breach of theſe 
conditions-being contingent and uncertain, this uncertainty 
preſerves the freehold (s) ; becauſe the eſtate is capable to 
laſt for ever, or at leaſt for the life of the tenant, ſuppoſing 
the condition to remain unbroken. But where the eſtate is 
at the utmoſt a chattel intereſt, which muſt determine at 

a time certain, and may determine ſooner, (as a grant for 
ninety nine years, provided A, B, and C, and the ſurvivor of 
them, ſhall ſo Jong live) this ſtill continues a mere chattel, 
and is not, by its om ranked among eſtates of free. 


| hold. 


THESE expreſs conditions, if they be impoſſible at the time 
of their creation, or afterwards become impoſſible by the a& 
of God or the act of the feoffor himſelf, or if they be con 
trary to law, or repugnant to the nature of the eſtate, are 
void. In any of which caſes, if they be conditions ſubſequent, 


(q) 1 Ventr. 202. (e) Co, Litt. 42, 
0) Cro. Eliz, 205. 1 Roll. Abr. 411. 
that 
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that is, to be performed after the eſtate is veſted, the eſtate - 
ſhall become abſolute in the tenant. As if a feoffment be 
made to a man in fee- ſimple, on condition, that unleſs he 

oes to Rome in twenty four hours; or unleſs he marries 
with Jane S. by ſuch a day; (within which time the woman 
dies, or the feoffor marries her himſelf) or unleſs he kills an- 
other; or in caſe he alienes in fee; then and in any of ſuch 
caſes the eſtate ſhall be vacated and determine: here the 
condition is void, and the eſtate made abſolute in the feoffee. 
For he hath by the grant the eſtate veſted in him, which 
ſhall not be defeated afterwards by a condition either impoſ- 
ſible, illegal, or repugnant (t). But if the condition be pre- 
cedent, or to be performed before the eſtate veſts, as a grant 
to a man that, if he kills another, or goes to Rome ina day, 
he ſhall have an eſtatein fee ; here, the void condition being 
precedent, the eſtate which depends thereon is alſo void, and 
the grantee ſhall.take nothing by the grant: for he hath no 
eſtate until the condition be performed (u). 


Turkx are ſome eſtates defeaſible upon condition ſubſe- 
quent, that require a more peculiar notice. Such are 


III. EsTaTEs held in vadio, in gage, or pledge; which 
are of two kinds, vivum vadium, or living pledge ; and mor- 
tuum vadium, dead pledge, or mortgage. 


Vivum vadium, or living pledge, is when a man borrows 
a ſum (ſuppoſe 200 /.) of another ; and grants him an eſtate, 
as, of 201. per annum, to hold til the rents and profits ſhall 
repay the ſum ſo borrowed, This is an eſtate conditioned to 
be void, as ſoon as fuch ſum is raiſed. And in this caſe the 
land or pledge is ſaid to be living: it fubſiſts, and ſurvives the 
debt ; and, immediatelyon the diſcharge of that, reſults back 
to the borrower (w). But mortuum vadium, a dead pledge, or 
mortgage, (which 1s much more common than the other) is 
where a man borrows of another a ſpecific ſum e. g. 2001.} 


t) Co. Lit. 206, | Ibid. 20g. 
8 7544. 0 * 


158 The Rio HTS Book II. 
and grants him an eſtate in fee, on condition that if he, the 
mortgagor, ſhall repay the mortgagee the ſaid ſum of 2000. 
on a certainday mentioned in the deed, that then the mort- 
gagor may re-enter on the eſtate ſo granted in pledge ; or, 


as is now the more uſual way, that the mortgagee ſhall re- 
convey the eſtate to the mortgagor : in this caſe the land, 


| which is ſo put in pledge, is, by law in cafe of non-payment 


at the time limited, for ever dead and gone from the mort- 
gagor; and the mortgagee's eſtate in the lands is then no 
longer conditional, but abſolute. But, ſo long as it continues 
conditional, that is, between the time of lending the money, 
and the time allotted for payment, the mortgagee is called 
tenant in mortgage (x). But, as it was formerly a doubt 
(y), whether, by taking ſuch eſtate in fee, it did not become 
liable to the wife's dower, and other incumbrances of the 
mortgagee (though that doubt has been long ago over-ruled 
by our Eoutts of equity) (2) it therefore became uſualto grant 
only a long term of years, by way of mortgage; with con- 
dition to be,void on re-payment of the mortgage-money ; 
which courſe has been ſince continued, principally becauſe 
on the death of the mortgagee ſuch term becomes veſted in 
his perſonal repreſentatives, who alone are intitled in equity 
to receive the money lent, of whatever nature the mort- 
gage may happen to be, | 


As ſoon as the eſtate is created, the mortgagee may im- 
mediately enter on the lands; but is liable to be diſpoſſeſſed, 
upon performance of the condition by payment of the mort- 
gage-money at the day limited. And therefore the uſual 
way is to agree that the mortgagor ſhall hold the land till the 
day aſſigned for payment ; when, in caſe of failure, where- 
by the eſtate becomes abſolute, the mortgagee may enter 
upon it and take poſſeſſion, without any poſſibility at law 
of being afterwards evicted by the mortgagor, to whom the 
land is now for ever dead. But here again the courts of e- 
quity interpoſe ; and, though a mortgage be thus forfeited, 


(x) Litt. 8 332. | | (z) Hardr. 466. 
(y) Ibid. Y. 357. Cro. Car, 191. 
| and 
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and the eſtate abſolutely veſted in the mortgagee at the com- 
mon law, yet they will conſider the real value of the tene- 
ments compared with the ſura borrowed. And, if the eſtate 
be of greater value than the money lent thereon, they will 
allow the mortgagor at any reaſonable time to recall or re- 
deem his eſtate; paying to the mortgagee-his principal, in- 
tereſt and expences ; for otherwiſe, in ſtrictneſs of law, an 
eſtate worth 1000 J. might be forfeited for non-payment of 
100 J. or a leſs ſum. This reaſonable advantage, allowed to 
mortgagors, is called the equity of redemption: and this 
enables a mortgagor to call on the mortgagee, who has 
poſſeſſion of his. eſtate, to deliver it back and account 
for the rents and profits received, on payment of his 
whole debt and intereſt ; thereby turning the mortuum in- 
to a kind of vivum vadium. But, on the other hand, the 
mortgagee may either compel the ſale of the eſtate, 
in order to get the whole of his money immediately ; 
or elſe call upon the mortgagor to redeem his eſtate preſent- 
ly, or, in default thereof, to be for ever forecliſed from re- 
deeming the ſame; that is, to loſe his equity of redemption 
without poſſibility of re-call. And alſo, in ſome caſes of 
fraudulent mortgages (a), the fraudulent mortgagor forfeits 
all equity of redemption whatſoever. It is not therefore 
uſual for mortgagees to take poſſeſſion of the mortgaged eſ- 
tate, unleſs where the ſecurity is precarious, or ſmall ; or 
where the mortgagor neglects even the payment of intereſt : 
when the mortgagee is frequently obliged to bring an eject- 
ment, and take the land into his own hands, in the nature 
of a pledge, or the pignus of the Roman law : whereas, while 
it remains in the hands of the mortgagor, it more reſembles 
their bypotbeca, which was where the poſſeſſion of the thing 
pledged remained with the debtor (b). But, by ſtatute 
75 Geo. II. c. 20. after payment or tender by the mortgagor 
of. principal, intereſt, and coſts, the mortgagee can maintain 
no ejectment; but may be compelled to re- aſſign his ſecu- 
rities. In Glanvil's time, when the univerſal method of 


(a) Stat..4 &g W & M. c. 16. traditimme nuda cenventiene tenctur, 

(b) Pignoris appeilatione eam proprie froprie hypoathecae appellatione continers 
rem contineri dicimus, quae fimul etiam dicimus. Inſt, l. 4. f. 6. F. 7: | 
traditur crediteri. At eam, guae fine 


conveyance 
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conveyance was by livery of ſeiſin or corporal tradition of the 

lands, no gage or pledge of lands was good unleſs poſſeſſion 
was alſo delivered to the creditor; © {i non ſequatur, ipſius va- 
cc dii traditio, curia domini regis bujuſmodi privatas conventi- 
vc ones tueri non ſolet:”* for which the reaſon given is, to pre- 
vent ſubſequent and fraudulent pledges of the ſame land; 
« cum in tali cafu poſſit eadem res pluribus aliis ae e 
« tum prius tum poſterius invadiari (c) . And the frauds 
which have ariſen, ſince the exchange of theſe public and 
notorious conveyances for more private and fecret bargains, 
have well evinced the wiſdom of our antient law. 


IV. A Fourth K of eſtates, defeaſible on enen 
ſubſequent, are thoſe held by ſlatute merchant, and ſlatute 
flaple ; which are very nearly related to the vivum vadium 
before-mentioned, or eſtate held till the profits thereof ſhall 
diſcharge a debt liquidated or aſcertained. For both the ſta- 
tute merchant and ſtatute ſtaple are ſecurities for money ; the 
one entered into purſuant to the ſtatute 13 Edw. I, de merca- 
toribus, and thence called a ſtatute merchant ; the other 
purſuant to the ſtatute 27 Edw. III. c. g. before the mayor of 
the ſtaple, that is to ſay, the grand mart for the principal 
commodities or manufaQtures of the kingdom, formerly held 
by act of parliament in certain trading towns (d), and thence 
this ſecurity is called a ſtatute ſtaple. They are both, I ſay, 
ſecurities for debts, originally permitted only among traders, 
for the benefit of commerce; whereby the lands of the debt- 
or are conveyed to the creditor, till out of the rents and pro- 
fits of them his debt may be ſatisfied : and during ſuch time 
as the creditor ſo holds the lands, he is tenant by ſtatute mer. 
chant or ſtatute ſtaple. There is alſo a ſimilar ſecurity, the 
recognizance in the nature of a ſtatute ſtaple, which extends 
the benefit of this mercantile tranſaction to all the king's ſub- 
jects in general, by virtue of the ſtatute 23 Hen. VIII. c. 6, 


V. AxorHR ſimilar conditional eſtate, created by operati- 
on of law, for ſecurity and ſatisfaction of debts is called an eſtate 


(c) J. 10. c. 8. | (d) See Book I. ch. 8, 
1 by 
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by elegit. What an elegit is, and why ſo called, will be ex- 
plained in the third part of theſe commentaries. At preſent 
I need only mention, that it is the name of a writ, founded' 
on the ſtatute (e) of Weſtm. 2. by which, after a plaintiff 
has obtained judgment for his debt at law, the ſheriff gives 
him poſſeſſion of one half of the defendant's lands and tene- 
ments; to be heldz occupied, and enjoyed, until his debt 
and damages are fully paid: and, during the time he ſo 
holds them, he is called tenant by elegit. It is eaſy to ob- 
ſerve, that this is alſo a mere conditional eſtate, defeafible 
as ſoon as the debt is levied. But it is remarkable, that the 
| feodal reſtraints of alienating lands, and charging them with 
the debts of the owner, were ſoftened much earlier and 
much more effectually for the benefit of trade and com- 
merce, than for any other conſideration. Before the ſtatute 
of quia emptores (f), it is generally thought that the propri- 
etor of lands was enabled to alienate no more than a moiety 
of them: the ſtatute therefore of Weſtm. 2. permits only ſo 
much of them to be affected by the proceſs of law, as a 
man was capable of alienating by his own deed. But by the 
ſtatute de mercatoribus (paſſed in the ſame year) (g) the whole 
of a man's lands was liable to be pledged in a ſtatute mer- 
chant, for a debt contracted in trade; though only half of 
them was liable to be taken in execution for any other debt 
of the owner. 


I 8HALL conclude what I had to remark on theſe eſtates, 
by ſtatute merchant, ſtatute ſtaple, and elegit, with the 
obſervation of fir Edward Coke (h). * Theſe tenants have 
e uncertain intereſts in lands and tenements, and yet they 
* have but chattels and no freeholds;” (which makes them 
an exception to the general rule) “ becauſe though they 
* may hold an eſtate of inheritance, or for life, ut /iberum 
* tenementum, until their debt be paid; yet it ſhall go to 
* their excutors: for ut is ſimilitudinary; and though, to 
recover their eſtates, they ſhall have the ſame remedy (by 
© aſſiſe) as a tenant of the freehold ſhall have, yet it is but 


(e) 13 Edw. I. c. 18, (g) 13 Edw. I. 
(t) 18 Edw. I, (h) 1 laſt. 42, 43. 


3 L te the 
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* the ſimilitude of a freehold, and nullum fimile eft idem.“ 
This indeed only proves them to be chattel intereſts, be- 
cauſe they go to the executors, which is inconſiſtent with 
the nature of a freehold: but it does not aſſign the reaſon 
why theſe eſtates, in contradiſtinction to other uncertain in- 
tereſts, ſhould veſt in the executors of the tenant, and not 
the heir; which is probably owing to this: that, being a 
ſecurity and remedy provided for perſonal debts owing to 
the deceaſed, to which debts the executor is intitled, the 
law has therefore thus directed their ſucceſſion ; as judging 
it reaſonable, from a principle of natural equity, that the 
ſecurity and remedy ſhould be veſted in them, to whom the 
debts if recovered would belong. And, upon the ſame prin- 
ciple, if lands be deviſed to a man's executor, until out of 
their profits the debts due from. the teſtator be diſcharged, 
this intereſt in the lands ſhall be a chattel intereſt, and on the 
death of ſuch executor go to his executors (i): becauſe they, 


being liable to pay the original teſtator's debts, ſo far as his 


aſſets will extend, are in reaſon intitled to poſſeſs that fund, 
out of which he has directed them to be paid. 


(i) Co. Litt. 42. 
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Cup TER Tü ELEVENTH: 


Or ESTATES in POSSESSION, REMAIN. 
DER; any REVERSION. 


Y ITHERTO we have conſidered eſtates folely with 


regard to their duration, or the quantity of intereſt 
which the owners have therein. We are now to conſider 
them in another view; with regard to the time of their en- 
joyment, when the actual pernancy of the profits (that is, 
the taking, perception, or receipt, of the rents and other 
advantages ariſing therefrom) begins. Eſtates therefore, 
with reſpect to this conſideration, may either be in poſeſ7- 
un, or in expectancy: and of expeQtancies there are two 
ſorts; one created by act of the parties, called a remainder z 
the other by act of law, and called a reverſion: 


I. Or eſtates in Poſſeſſon, (which are ſometimes called 
eſtates executed; whereby a preſent intereſt paſſes to and 
reſides in the tenant, not depending on any ſubſequent cir- 
cumſtance or contingency, as in the caſe of eſtates execute« 


ry) there is little or nothing peculiar to be obſerved. All the 


eſtates we have hitherto ſpoken of are of this kind; for, in 
laying down general rules, we uſually apply them to ſuch 
eſtates as are then actually in the tenant's poſſeſſion. But the 
doctrine of eſtates in expectancy contains ſome of the niceſt 
and moſt abſtruſe learning in the Fngliſh law. Theſe will 
therefore require a minute diſcuſſion, and demand ſome de- 
gree of attention. 
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II. Ax eſtate then in remainder may be defined to be, an 
eſtate limited to take effect and be enjoyed after another 
eſtate is determined. As if a man ſeiſed in fee-ſimple grant- 
eth lands to A for twenty years, and, after the determina- 
tion of the ſaid term, then to B and his heirs for ever: here 
A is tenant for years, remainder to B in fee. In the firſt 
place an eſtate for years is created or carved out of the fee, 
and given to A; and the reſidue or remainder of it is given 


to B. But both theſe intereſts are in fact only one eſtate ; 


the preſent term of years, and the remainder afterwards, 
when added together, being equal only to one eſtate in fee 
(a). They are indeed different parts, but they conſtitute 
only one whole : they are carved out of one and the ſame in- 
heritance: they are both created, and may both ſubſiſt, 
together; the one in poſſeſſion, the other in expeQancy,. 
So if land be granted to A for twenty years, and, after the 
determination of the ſaid term, to B for life ; and, after the 
determination of B's eſtate for life, it he limited to C and 
his heirs for ever: this makes A tenant for years, With re- 
mainder to B for life, remainder over to C in fee. Now here 
the eſtate of inheritance undergoes a diviſion into three por- 
tions: there is firſt A's eſtate for years carved out of it; and 
after that B's eſtate for life; and then the whole that remains 
is limited to C and his heirs. And here alſo the firſt eſtate, 
and both the remainders, for life and in fee, are one eſtate 
only; being nothing but parts or portions of one entire in- 
heritance: and if there were an hundred remainders, it 
would ſtil} be the ſame thing; upon a principle grounded 
on mathematical truth, that all the parts are equal, and no 
more than equal, to the whole. And hence alſo it is eaſy to 
colle&, that no remainder can be limited after the grant of 
an eſtate in fee-ſimple (b); becauſe a fee- ſimple is the 
higheſt and largeſt eſtate, that a ſubject is capable of enjoy- 
ing; and he that is tenant in fee hath in him the whole of 
the eſtate: a remainder therefore, which is only a portion, 
or reſiduary part, of the eſtate, cannot be reſerved after 
the whole is diſpoſed of. A particular eſtate, with all the 


(a) Co. Litt. 143, (b) Plowd, 2g. Vaugh. 269. 
| remainders 
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remainders expectant thereon, is only one fee- ſimple; as 
40 J. is part of 100 J. and 60 J. is the remainder of it; 
wherefore, after a fee - ſimple once veſted, there can no more 
be a remainder limited thereon, than after the whole 1001. 
is appropriated there can be any reſidue ſubſiſting, 


Tuus much being premiſed, we ſhall be the better en- 
abled to comprehend the rules that are laid down by law 
to be obſerved in the creation of remainders, and the rea- 
ſons upon which thoſe rules are ſounded, h 


1. Ax p, firſt, there muſt neceſſarily be ſome particular 
eſtate, precedent to the . eſtate in remainder (c). As, an 
eſtate for years to A, remainder to B for life; or, an eſtate 
for life to A, remainder to B in tail. This precedent eſtate 
is called the particular eſtate, as being only a ſmall part, or 
particula, of the inheritance; the reſidue or remainder of 
which is granted over to another. The neceſſity of creat- 
ing, this preceding particular eſtate, in order to make a good 
remainder, ariſes from this plain reaſon: that remainder is 
a relative expreſſion, and implies that ſome part of the 
thing is previouſly diſpoſed of: for, where the whole is 
conveyed at once, there cannot poſſibly exiſt a remainder; 
but the intereſt granted, whatever it be, will be an eſtate 
in poſſeſſion. 


AN eſtate created to commence at a diſtant period of time, 
without any intervening eſtate, is therefore properly no re- 
mainder : it is the whole of the gift, and not a reſiduary 
part. And ſuch future eſtates can only be made of chattel 
intereſts, which were conſidered in the light of mere con- 
tracts by the antient law (d), to be executed either now or 
hereafter, as the contracting parties ſhould agree: but an 
eſtate of freehold muſt be created to commence immediate- 
ly. For it is an antient rule of the. common law, that no 
eſtate of freehold can be created to commence in futuro; 
but it ought to take effect preſently, either in poſſeſſion or 


remainder (e): becauſe at common law no frechold in lands 


(e) Co Litt. 49. Plowd. 25, (e) 5 Rep, 94. 
(v) Raym 131. 
L 3 could 


166 . fe Rronra Boos 11, 

could paſs without livery of ſeiſin; which muſt operate ei- 
ther immediately, or not at all, It would therefore be con- 

tradictory, if an eſtate, which is not to commence till here- 

after, could be granted by a conveyance which imports an 

immediate poſſeſſion. Thereſore, though a leaſe to A for 
ſeven years, to commence from next Michaelmas, is good; 
yet a conveyance to B of lands, to hold to him and his 
heirs for ever, from the end of three years, next enſuing, 
is void. So that when it is intended to grant an eſtate of 
' freehold, whereof the enjoyment ſhall be deferred till a fu- 
ture time, it is neceſſary to create a previous particular 
eſtate, which may ſubſiſt till that period of time is com- 
pleted; and for the grantor to deliver immediate poſſeſſion 
of the land to the tenant of this particular eſtate, which is 
conſtrued to be giving poſſeſſion to him in remainder, ſince 
his eſtate and that of the particular tenant are one and the 
fame eſtate in law. As, where one leaſes to A for three 
years, with remainder to B in fee, and makes livery of ſeiſin 
to A; here by the livery the freehold is immediately cre- 
ated, and veſted in B, during the continuance of A's term 
of years. The whole eſtate paſſes at once from the grantor 
to the grantees, and the remainder-man is ſeifed of his re- 
mainder at the ſame time that the termor is poſſeſſed of his 
term. The enjoyment of it muſt indeed be deferred till 
hereafter ; it is to all intents and purpoſes an eſtate com- 
mencing in pracſenti, though to be occupied and enjoyed in 


future. 


As no remainder can be created, without ſuch a precedent 
particular eſtate, therefore the particular eſtate is ſaid to ſup- 
port the remainder. But a leaſe at will is.not held to be ſuch 
a particular eftate, as will ſupport a remainder over (f). For 
an eſtate at will is of a nature ſo flender and precarious, that 
it is not looked upon as a portion of the inheritance ; and a 
portion muſt firſt be taken out of it, in order to conſtitute a 
remainder. Beſides, if it be a freehold remainder, hvery of 
feiſin muſt be given at the time of its creation; and the entry 
of the grantor, to do this, determines the eltate at will ir the 


(f) 8 Rep. 75. 


very 
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very inſtant in which it is made (g): or, if it be a chattel 
intereſt, though perhaps it might aperate as a future con- 
tran, if the tenant for years be a party to the deed of cre- 
ation, yet it is void by way of remaind>y: for it is a ſepa- 
rate independent contract, diſtin& from the precedent eſtate 
at will; and every remainder muſt be part of one and the 
ſame eſtate, out of which the preceding particular eſtate is 
taken (h). And hence it is generally true, that if the par- 
ticular eſtate is void in its creation, or by any means is de- 
feated afterwards, the remainder ſupported thereby ſhall be 
defeated alſo (i): as where the particular eſtate is an eſtate 
for the life of a perſon not in eſſe (k); or an eſtate for life 
upon condition, on breach of which condition the grantor 
enters and avoids the eſtate (|); in either of theſe caſes the 
remainder over is void. | 


2. A SECOND rule to be obſerved is this; that the remain- 
der muſt commence or pafs out of the grantor at the time 
of the creation of the particular eſtate (m). As, where there, 
is an eſtate to A for hfe, with remainder to B in fee; here 
B's remainder in fee paſſes from the grantor at the ſame 
time that ſeiſin is delivered to A of his life eſtate in poſſeſ- 
fon, And it is this, which induces the neceſſity at com- 
mon law of livery of ſeiſin being made on the particular 
eſtate, whenever 2 freebold remainder is created. For, if 
it be limited even on an eſtate for years, it is neceſſary that 
the leſſee for years ſhould have hvery of ſeiſin, in order ta 
convey the freehold from and out of the grantor ; otherwiſe 
the remainder is void (n). Not that the livery is neceſſary 
to ſtrengthen the eſtate for years; but, as livery of the land 
is requiſite to convey the freehold, and yet cannot be given 
to him in remainder without infringing the poſſeſſion of the 
leſſee for years, therefore the law allows ſuch livery, made 


to the tenant of the particular eſtate, to relate and enure to 


him in remainder, as both are but one eſtate in law (o). 


(8) Dyer. 18. . (1) 1 Jon. 88. 

(h) Raym. 161. (m) Litt. 8 671, Plows, 2g, 
(i) Co. Litt. 298. (a) Litt. F. 60. | 

(k) 2 Roll. Abr. 415. (o) Co. Lits. 49. 
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3. A THIRD rule reſpecting remainders is this; that the 
remainder muſt veſt in the gtantee during the continuance 
of the particular eſtate, or eo inſlanti that it determines (p). 
As, if A be tenant for life, remainder to B in tail; here B's 
remainder is yeſted in him, at the creation of the particu- 
lar eſtate to A for life: or, if A and B be tenants for their joint 
lives, remainder to the ſurvivor in fee ; here, though during 
their joint lives the remainder is veſted in neither, yet on 
the death of either of them, the remainder veſts inſtantly in 
the ſurvivor: wherefore both theſe are good remainders. 
But, if an eſtate be limited to A for life, remainder to the 
eldeſt ſon of B in tail, and A dies before B hath any ſon 
here the remainder will be void, for it did not veſt in any 
one during the continuance, nor at the determination, of. 
the particular eſtate: and, even ſuppoſing that B ſhould 
afterwards have a ſon, he ſhall not take by this remainder ; 
for, as it did not veſt at or before the end of the particular 
eſtate, it can never veſt at all, but is gone for ever (q). And 
this depends upon the principle before laid down, that the 
precedent particular eſtate and the remainder are one eſtate 
in law; they muſt therefore ſubſiſt and be in eſſe at one and 
the ſame inſtant of time, either during the continuance of 
the firſt eſtate, or at the very inſtant when that determines, 
ſo that no other eſtate can poſſibly come between them. 
For there can be no intervening eſtate between the particu- 
lar eſtate, and the remainder ſupported thereby (r): the - 
thing ſupported muſt fall to the ground, if once its ſupport 
be ſevered from it, 


IT is upon theſe rules, but principally the laſt, that the 
doctrine of contingent remainders depends. For remainders 
are either veſted or contingent. Ve/led remainders (or re- 
©. mainders executed, whereby a preſent intereſt paſſes to the 
party, though to be enjoyed in futuro) are where the eſtate 
15 invariably fixed, to remain to a determinate perſon, after 
the particular eſtate is ſpent. As if A be tenant for twenty 


| (p} Plowd, 25. 1 Rep. 66. (9) 1 Rep. 138. . (r) 3 Rep. 21. 
years, 
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years, remainder to B in fee; here B's is a veſted remainder, | 


which nothing can defeat, or ſet aſide. 


_  ConTINGENT or executory remainders (whereby no pre- 


ſent intereſt paſſes) are where the eſtate in remainder is li- 
mited to take effect, either to a dubious and uncertain per- 
ſen, or upon a dubious and uncertain event; fo that the 
particular eſtate may chance to be determined, and the 
remainder never take effect (s), 


Pins7t, they may be limited to a dubious and uncertain 
perſon. As if A be tenant for life, with remainder to B's 
eldeſt ſon (then unborn) in tail; this is a contingent re- 
mainder, for it is uncertain whether B will have a ſon or 
no: but the inſtant that a ſon is born, the remainder is no 
longer contingent, but veſted, Though, if A had died be- 
fore the contingency happened, that is, before B's ſon was 
born, the remainder would have been abſolutely gone; for 
the particular eſtate was determined before the remainder 
could veſt. Nay, by the ſtri& rule of Jaw, if A were te- 


nant for life, remainder to his own eldeſt ſon in tail, and A 


died without iſſue born, but leaving his wife enſeint or big 
with child, and after his death a poſthumous ſon was born, 
this ſon could not take the land, by virtue of this remain» 
der; for the particular eſtate determined before there was 
any perſon in eſſe, in whom the remainder could veſt (t). 
But, to remedy this hardſhip, it is enacted by ſtatute 10 
& 11 W. III. c. 16. that poſthumous children ſhall be ca- 
pable of taking in remainder, in the ſame manner as if they 
had been born in their father's life-time; that is, there main- 


der is allowed to veſt in them, while yet in their mother's . 


womb (u). 


Tuis ſpecies of contingent remainders, to a perſon not 
in being, muſt however be limited to ſome one, that may 
by common poſlibility, or potentia propingua, be in efſe at 


or before the particular eſtate determines (W). As if an 


(s) 3 Rep. 20, (u) See Vol. I. pag. 126. 
(t) Salk, 228. 4 Mod, 283. (w) 2 Rep. 51. | 
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eftate be made to A for life, remainder to the heirs of B: 
now, if A dies before B, the remainder is at an end; for 
during B's life he has no heir, nemo eff haeres viventis + but 
if B dies firſt, the remainder then immediately veſts in his 
heir, who will be entitled to the land on the death of A. 
This is a good contingent remainder, for the poſſibility of 
B's dying before A is potentia propingua, and therefore al- 
lowed in law (x). But a remainder to the right heirs of B 
(if there be no ſuch perſon as B in eſſe) is void (y). For 
here there muſt two contingencies happen ; firſt, that ſuch 
a perſon as B ſhall be bornz and, ſecondly, that he ſhall 
alſo die during the continuance of the particular eſtate; 
which make it potentia remotiſima, a moſt improbable poſ- 
ſibility. A remainder to a man's eldeſt fon, who hath none, 
| (we have ſeen) is good; for by common poſſibility he may 

have one; but if it be limited in particular to bis ſon John, 
or Richard, it is bad, if he have no ſon of that name; for 
it is too remote a poſſibility that he ſhould not only have a 
fon, but a ſon of a particular name (2). A limitation of a 
remainder to a baſtard before it is born, is not good (a); 
for though the law allows the poſſibility of having baſtards, 
it preſumes it to be 2 very remote and improbable contin- 
gency. Thus may a remainder be contingent, on account 
of the uncertainty of the perſan who is to take it. 


A REMAINDER may alſo be contingent, where the Per» 
ſon to wham it is limited is fixed and certain, hut the event 
upon which it is to take effect is vague and uncertain. As, 
where land is given to A for life, and in cafe B ſurvives him, 
then with remainder to B in fee: here B is a certain perſon, 
but the remainder to him is a contingent remainder, de- 
pending upon a dubious event, the uncertainty of his ſur- 
viving A, During (he joint lives of A and B it is contin» 
gent; and if B dies firſt, it never can veſt in his heirs, but 
is for ever gone; but if A dies firſt, the remainder to B 
becomes veſted, 


(x) Co. Litt, 378. ) 5 Rep 61, 
(y) Hob, 33. (s) Crs. Eliz. 50g. 
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CanTINGENT remainders of either kind, if they a+ 
mount to a freehold, cannot be limited on an eſtate for 

ars, or any other particular eſtate, leſs than a freehold, 
Tos if land be granted to A for ten years, with remainder 
in fee to the right heirs of B, this remainder is void (b): 
but if granted to A for life, with a like remainder, it is good, 
For, unleſs the freehold paſſes out of the grantor at the time 
when the remainder 1s created, ſuch freehold remainder is 
void: it cannot paſs out of him, without veſting ſomewhere; 
aud in the caſe of a contingent remainder it muſt veſt in 
the particular tenant, elſe it can veſt no where: unleſs 


therefore the eſtate of ſuch particular tenant be of a free- 


hold nature, the freehold cannot veſt in him, and conſe- 
quently the remainder is void. 


CoNnTINGENT remainders may be defeated, by deſtroy- 


ing or determining the particular eſtate upon which they 


depend, before the contingency happens whereby they be- g 


come veſted (c). Therefore when there is tenant for life, 
with divers remainders in contingency, he may, not only by 
his death, but by alienation, ſurrender, or other methods, 
deſtroy and determine his own life-eſtate, before any of 
thoſe remainders veſt ; the conſequence of which is, that he 
utterly defeats them all As, if there be tenant for life, 
with remainder to his eldeſt ſon unborn in tail, and the te- 
nant for life, before any ſon is born, ſurrenders his life- 
eſtate, he by that means defeats the remainder in tail ta 
his ſon: for his ſon not being in e, when the particular 
_ eſtate determined, the remainder could not then veſt; and, 
as it could not veſt then, by the rules before laid down, it 
never can veſt at all. In theſe caſes therefore it is neceffary 
to have truſtees appointed to preſerve the contingent re- 
mainders ; in whom there is veſted an eſtate in remainder 
for the life of a tenant for life, to commence when his de- 
termines. If therefore his eſtate for life determines other. 
wiſe than by his death, their eſtate, for the reſidue of his na- 


G) 1 Rep. 130. (e) 1 Rep. 66. 135, 


tural 


CODY BT Ge ir err rg gong ns Rn Ie 


— —_—_ 


” — . 2 > N 18 * — 2 c 
8 j bt . 4 * - 7 7 — — * 
9 


bow wo - 


- - 


— —— — 


— — 


172 The Ricnrts Book II. 


tural life, will then take effect, and become a particular 
eſtate in poſſeſſion, ſufficient to ſupport the remainders de- 
pending in contingency. This method is ſaid to have been 
invented by fir Orlando Bridgman, fir Geoffrey Palmer, and 
other eminent council, who betook themſelves to convey- 
ancing during the time of the civil wars; in order thereby to 
ſecure in family ſettlements a proviſion for the future children 
of an intended marriage, who before were uſually left at the 
mercy of the particular tenant for life (d); and when, after 
the reſtoration, thoſe gentlemen came to fill the firſt offices 
of the law, they ſupported this invention with, reaſonable 
and proper bounds, and introduced it into general uſe, 


Tuus the ſtudent will obſerve how much nicety is re- 
quired in creating and ſecuring a remainder ; and ] truſt he 
will in ſome meaſure ſee the general reaſons upon which this 
nicety is founded. It were endleſs to attempt to enter upon 
the particular ſubtilties add refinements, into which this 
doarine, by the variety of caſes which have occurred in the 
courſe of many centuries, has been ſpun out and ſubdivided : 
neither are they conſonant to the deſign of theſe elementary 
diſquiſitions. I muſt not however omit, that in deviſes by 
Jaſt will and teſtament, (which, being often drawn up when 
the party is inops concilii, are always more favoured in con- 
ſtruction than formal deeds, which are preſumed to be made 
with great caution, fore-thought and advice) in theſe de- 
viſes, I ſay, remainders may be created in ſome meaſure con- 
trary to the rules before laid down: though our lawyers 
will not allow ſuch diſpoſitions to be ſtrictly remainders; 
but call them by another name, that of execufory deviſer, 
or deviſes hereafter to be executed, 


Ax executory deviſe of lands is ſuch a diſpoſition of them 
by will, that thereby no eſtate veſts at the death of the de- 
viſor, but only on ſome future contingency. It differs 
from a remainder in three very material points: 1. That it 
needs not any particular eſtate to ſupport it. 2. That by 


(d) See Moor. 486. 2 Roll. Abr. 797. pl. 12. 2 Sid. 159. 2 Chan. Rep. 170. 
[ it 
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it a fee-ſimple or other leſs eſtate, may be limited after a 
fee-ſimple. 3. That by this means a remainder may be li- 
mited of a chattel intereſt, after a particular eſtate for lite 
created in the ſame. 


Tur firſt caſe happens when a man deviſes a future 
| 4 to ariſe upon a contingency; and, till that contin- 
gency happens, does not diſpoſe of the fee- ſimple, but 
leaves it to deſcend to his heir at law. As if one deviſcs 
land to a feme- ſole and her heirs, upon her day of mar- 
riage: here is in effect a contingent remainder without any 
particular eſtate to ſupport it; a freehold commencing in 
futuro. This limitation, though it would be void in a deed, 
yet is good in a will, by way of executory deviſe (e). For, 
ſince by a deviſe a freehold may paſs without corporal tra- 
dition or livery of ſeiſin, (as it muſt do if it paſſes at all) 
therefore it may commence in futuro; becauſe the principal 


reaſon why it cannot commence in futuro in other caſes, 


is the neceſſity of actual ſeiſin, which always operates in 
praefenti. And, ſince it may thus commence in futuro, 
- there is no need of a particular eſtate to ſupport i it; the on- 
ly uſe of which is to make the remainder by its unity with 
the particular eſtate, a preſent intereſt, | And hence alſo it 
follows, that ſuch an executory deviſe, not being a preſent 
intereſt, cannot be barred by a recovery, ſuffered before it 
commences (f). 


2. By executory deviſe, a fee, or other leſs eſtate, may 


be limited after a fee. And this happens where a deviſor 


deviſes his whole eſtate in fee, but limits a remainder there- 
on to commence on a future contingency. As if a man de- 
viſes land to A and his heirs; but, if he dies before the age 
of twenty one, then to B and his heirs: this remainder, 
though void in a deed, is good by way of executory de- 
viſe (g). But, in both theſe ſpecies of executory deviſes, 
the contingencies ought to be, ſuch as may happen within a 
reaſonable time; as within one or more life or lives in be- 


(e) 1 Sid. 153. f) Cro. Jac. 593. (s) 2 Mod, 28g, 
ing, 
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ing, or within a moderate term of years; for courts of juſ- 
tice will not indulge even wills, fv as to preate a perpetvityz 
which the law abhors (h): becauſe by perpetbities, for the 
ſettlement of an intereſt; which ſhall go in the fuctefſioti 
preſcribed; without any power of alienation) (i) eſtates are 
made incapable of anſwering thoſe ends, of ſocial commerce; 
and providing for the ſudden contingencies of private life, 
for which property was at firſt eſtabliſhed. The utmoſt 
length that has been hitherto allowed, for the contingency 
of an executory deviſe bf either kind to happen in, is that of 
2 life or lives in being and one and twenty years afterwards, 
As when lands are deviſed to ſuch unborn ſon of a feme- 
covert, as ſhall firſt attain the age of twenty one, and his 
; Heirs; the utmoſt length of time that can happen before the 
eſtate can veſt, is the life of the mother and the ſubſequent 
infaney of her ſon: and this hath been decreed to be à good 
executory deviſe (k). 


3. By executory deviſe a term of years may be given t6 

one man for his liſe, and afterwards limited over in remain- 
der to another, which could not be done by deed: for by 
law the firſt grant of it, to a man for life, was a total dif- 
poſition of the whole term; a life eſtate being eſteemed of 
a higher and larger nature than any term fot years (). And, 
at firſt, the courts were tender, even in the caſe of a will, 
of reſtraining the deviſee for life from aliening the term; 
but only held, that in caſe he died without exerting that 
act of ownerſhip, the remainder over ſhould then take place 
(m): fot the reſtraint of the power of alienation; eſpecial- 
ly in very long terms, was introducing a ſpecies of perpe- 
tuity. But, ſoon afterwards, it was held (n), that the de- 
viſee for life hath no power of aliening the term, ſo as to 
bar the remainder- man: yet in order to prevent the danger 
of perpetuities, it was. ſettled (o), that, though ſuch re- 
maindets may be limited to as many perſons ſucceſſively as 
the deviſor thinks proper; yet they muſt all be in eſe during 
n x55" wa 
0 Forr. 232. . 


(0) 1 Sid. 451+ 
Bop. as. 1 gl | 
the 
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the life of the firſt deviſee; for then all the candles are 
lighted and are conſuming together, and the ultimate re- 
mainder is in reality only to that remainder-man who hap- 
pens to ſarvive the reſt; or, that ſuch tetnainder may ve 
limited to take effect upon ſuch contingeney only, as muſt 
happen (if at all) during the life of the firſt deviſee (p). 


Tuus much for ſuch eſtates in expectancy, as are created 
by the expreſs words of the parties themſelves; the moſt 
intricate title in the law. There is yet another ſpecies, 
which is created by the act and operation of the law itſelf, 
and this is called a reverſion. 


IM. Ax eſtate in reverſſon is the reſidue of an eſtate left 
in the grantor, to commence in poſſeſſion after the deter- 
mination of ſome particular eſtate granted out by him (g). 
Sir Edward Coke (r) deſcribes a reverſion to be the return- 


ing of land to the grantor or his heirs after the grant is 


over. As, if there be a gift in tail, the reverſion of the fee 
is, without any ſpecial reſervation, veſted in the donor by 
act of law: and ſo alſo the reverſion, after an eſtate for life, 
years, or at will, continues in the leffor. For the fee- ſim- 
ple of all lands muſt abide ſomewhere ; and if he, who 
was before poſſeſſed of the whole, carves out of it any 
ſmaller eſtate, and grants it away, whatever is not ſo grant; 
ed remains in him. A reverſion is therefore never created 
by deed or writing, but ariſes from conſtruction of law; 
a remainder can never be limited, unleſs by either deed or 
deviſe. But both are equally transferable, when actually 
veſted, being both eſtates in prue/enti, though taking effect 
in ſuturo. 


Tux doQrine of reverſions is plainly derived from the 
feodal conſtitution. For, when a feud was granted to a man 
for life, or to him and his iſſue male, rendering either rent, 
or other ſervices; then, on his death or the failure of iſſue 
male, the feud was determined and reſulted back to the 


(p) Skinn. 34m. 3 P. Was. 238. (q) Co, Lit, aa. () 1 laſt. 142. 
lot d 
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lord ot proprietor, - to be again diſpoſed of at his pleaſure; 
And hence the uſual imcidents to reverſions are ſaid to be 
fealty and rent. When no rent is reſerved on the particu- 
lar eſtate, fealty however reſults of courſe, as an incident 
quite inſeparable, and may be demanded as a badge of te- 
nure, or acknowledgment of ſuperiority ; being frequently 
the only evidence that the lands are holden at all. Where 
rent is reſerved, it is alſo incident, though not inſeparably 


ſo, to the reverſion (s). The tent may be granted away, 


reſerving the reverſion; and the-reverſion may be granted 
away, reſerving the rent; by /pecial words: but by a ge- 
neral grant of the reverſion, the rent will paſs with it, as 
incident thereunto; though by the BY of the rent gene- 
rally, the teverſion will not paſs. The incident paſſes by 
the grant of the principal, but not e conver/o: for the max- 
im of the law is, © acceſſorium non ducit, ſed ſequitar, Juum 
ce principale (t).“ 


Tuxsx incidental rights of the reverſioner, and the re- 
ſpective modes of deſcent, in which remainders very fre- 


quently differ from reverſions, have occaſioned the law to 


be careful in diſtinguiſhing the one from the other, however 
inaccurately the parties themſelves may deſcribe them. For 
if one, ſeiſed of a paternal eſtate in fee, makes a leaſe for 
life, with remainder to himſelf and his heirs, this is pro- 
perly a mere reverſion (u), to which rent and fealty ſhall be 
incident; and which ſhall only deſcend to the heirs of his 
father's blood, and not to his'heirs general, as a remainder 
limited to him by a third perſon would have done (w): for 
it is the old eſtate, which was originally i in him, and never 
yet was out of him. And ſo likewiſe, if a man grants a 
leaſe for life to A, reſerving rent, with reverſion to B and 
his heirs, B hath a remainder deſcendible to his heirs gene- 
ral, and not a reverſion, to which the rent is incident; but 


the grantor ſhall be intitled to the rent, during the continu- 


ance of A's eſtate (x). 
9 Co. Litt. 143. (u) Cro. Eliz. 321. (x) 1 And, 23- 
* 151, 142, (w) 3 Lev. 40). 
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Is order io affiſt ſuch perſons as have any eſtate in re- 
mainder, reverſion, or expectancy, after the death of 
others, againſt fraudulent concealments of their deaths, it 
is enafted by the ſtatuic 6 Ann. c. 18. that all perſons on 
whoſe lives any lands or tenements are holden, ſhall (upon 
applicatidn to the court of chancery and order made there- 
upon) once in every year, if required, be produced to the 
tourt, or its commiſſioners; or, upon negle& or refuſal; 
they ſhall be taken to be actually dead, and the perſon « en- 
titled to ſuch expectant eſtate may enter upon and hold 


the lands and 8 till the party ſhall appear to be 


living. 


Brxrokf we conclude the doctrine wah remainders and re- 
verſions, it may be proper to obſerve; that whenever 4 
greateft eſtate and a leſs coincide and meet in dne and the 
ſame perſon, without any intermediate eſtate (y); the leſs 
is immediately annihilated; or, in the law phraſe, is ſaid 
to be merged, that is, funk or drowned;/ in the greater: 
Thus, if there be tenant for years, and the reverſion in fee- 
ſimple deſcends to of is purchaſed by him, the term of 
years is merged in the inheritance, and ſhall never exiſt any 
more. But they muſt come to one and the ſame perſon in 
one and the ſame right; elſe, if the freehold be in his own 
right, and he has a term in right of another (en auter droit) 
there is no merger. Therefore, if tenant fot years dies; 
and makes him who hath the reverſion in fee his executor; 
whereby the term of years veſts alſo in him, the term ſhall 
not merge; for he hath the fee in his own right, and the. 
term of years in the right of the teſtator, and ſubject to his 


debts ahd legacies. So alſo, if he who hath the reverſion | 


in fee marries the tenant for years, there is no merger z 
fot he hath the inheritance in his own right, the leaſe in 
the right of his wife (2). An eſtate-tail is an exception to 
this rule: for a man may have in his own right both an 
eſtate-tail and a reverſion in fee; and the eſtate- tail, though 
a leſs eſtate; ſhall not merge in the fee (a). For eſtates-tail 


UAC on pans e bee ve 
2) Flow. 418. Cro. Jac. 75. a) 2 ep. 1. ep. 74. 
Vol. fl. M | are 


— — _—_— —_ - 2p „ 
* * " 
® ay" + G 4 . - <. * - 


178 The Riours Book II. 


are protected and preſerved from merger by the operation 

and conſtruction, though not by the expreſs words of the 
ſtatute de donis: which operation and conſtruction have pro- 
bably ariſen upon this conſideration; that, in the common 
caſes of merger of eſtates for life or years by uniting with 
the inheritance, the particular tenant hath the ſole intereſt 
in them, and hath full power at any time to defeat, deſtroy, 
or ſurrender them to him that hath the reverſion ; there- 
fore, when ſuch an eſtate unites with the reverſion in fee, 
the law conſiders it in the light of a virtual ſurrender of the 
inferior eſtate (b). But, in an eſtate-tail, the caſe is other- 
wiſe : the tenant for a long time had no power at all over 
it, ſo as to bar or to deſtroy it; and now can only do it 
by certain ſpecial modes, by a fine, a recovery, and the 
like (c): it would therefore have been ſtrangely improvi- 
dent to have permitted the tenant in tail, by purchaſing 
the reverſion in fee to merge his particular eſtate, and de- 
feat the inheritance of his iſſue ; and hence it has become a 
maxim, that a tenancy in tail, which cannot be ſurrender- 
ed, cannot alſo. be merged in the fee. | 


(b) Cro. Eliz. 302. (c) See pag. 116, 
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CHAPTER THE TWELFTH: 
| 


Or ESTATES 1x SEVERALTY, JOINT- 


TENANCY, COPARCENARY, AND 
COMM ON. 


FE come now totreat of eſtates, with reſpe& to the 

number and connexions of their owners, the te- 
nants who occupy and hold them. And, confidered in this 
view, eſtates of any quantity or length of duration; and 
whether they be in actual poſſeſſion or expectancy, may be 
held in four different ways; in ſeveralty, in joint- tenancy, 
in coparcenary, and in common. 


I. Ht that holds lands or tenements in ſeveralty, or is 


ſole tenant thereof, is he that holds them in his own right 


only, without any other perſon being joined or connected 


with him in point of intereſt, during his eſtate therein. 
This is the moſt common and uſual way of holding an 
eſtate; and therefore we may make the ſame obſervations 
here, that we did upon eſtates in palſeſnon, as contradiſtin- 
guiſhed from thoſe in expectancy, in the preceding chap- 
ter: that there is little or dane era to be remarked 
concerning it, ſince all eſtates are 

ſort, unleſs where they are expreſsly declared to be other- 


wiſe; and that, in laying down general rules and doctrines, 
we uſually apply them to fuch eſtates as are held in ſeve- 
ralty. I ſhall therefore proceed to conſider the other three 
ſpecies of eſtates, in which there are always a plurality of 


tenants. - 
M'2 ::;; II. AN 
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II. Ax eſtate in joint-tenancy is where lands or tenements 
are granted to two or more perſans, to hold in fee: ſimple, 
fee-tail, for life, for years, or at will. In conſequence of 
ſuch grants the eſtate is called an eſtate in joint-tenancy 

a), and ſometimes an eſtate in jointure, which word as 
well as the other ſignifies a union or conjunction of inter- 
eſt; though in common ſpeech the term, Jointure, is now 
uſually confined to that joint-eſtate, which by virtue of 
the ſtatute 27 Hen. VIII. c. 10. is frequently veſted in the 
huſband and wife before marriage, as a full ſatisfaction 
and bar of the woman's dower (b). 


In unfolding this title, and the two remaining ones in 
the preſent chapter, we will firſt enquire, how theſe eſtates 
may be created; next, their properties and reſpective inci- 
dents ; and laſtly, how they may be ſevered or deſtroyed. 


1. Tas creation of an eſtate in joint-tenancy depends on 


the wording of the deed or deviſe, by which the tenants 


claim title; for this eſtate can only ariſe by purchaſe or 
grant, that is, by the a&t of the parties, and never by the 
mere act of law. Now, if an eſtate be given to a plurality 
of perſons, without adding any reſtritive, excluſive, or 
xplanatory words, as if an eſtate be granted to Aand B 
and their heirs, this makes them immediately joint-tenants 
in fee of the lands. For the law interprets the grant ſo 


as to make all parts of it take effect, which can only be 


done by creating an equal eftate in them both. As there- 
fore the grantor has thus united their names, the law gives 
them a thorough union in all other reſpects. For, 


2. Tux properties of à joint eſtate are derived from its 
unity, which is fourfold ; the unity of intereſt, the uni- 
ty of title, the unity of time, and the unity of poſſeſſion : 
or, in other words, joint-tenants have one and the ſame in- 
tereſt, accruing by one and the ſame conveyance, commen- 


cing at one and the ſame time, and held by one and the 


ſame undivided poſſeſſion. 


Gin ten. (b) See pag. 137. | 
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FirsT, they muſt have one and the ſame intereſt. One 


Joint-tenant cannot be entitled to one period of duration 


or quantity of intereſt in lands, and the other to a differ- 
ent: one cannot be tenant for life, and the other for years: 
one cannot be tenant in fee, and the other in tail (c). But, 
if land be limited to A and B for their lives, this makes them 
joint-tenants of the freehold; if to A and B and their 
heirs, it makes them joint-tenants of the inheritance (d). 


If land be granted to A and B for their lives and to the 


heirs of A; here A and B are joint-tenants of the freehold 
during their reſpedive lives, and A has the remainder of 
the fee in ſeveralty: or, if land be given to A and B, and 
the heirs of the body of A; here both have a joint eſtate 
for life, and A hath a ſeveral remainder in tail (e). Second- 
ly, joint-tenants muſt alſo have an unity of title, their 
eſtate muſt be created- by one and the ſame act, whether 
legal or illegal ; as by one and the ſame grant, or by one 
and the ſame diſſeiſin (f). Joint tenancy cannot ariſe by 
deſcent or act of law; but merely by purchaſe, or acqui- 
ſition by the act of the party: and, unleſs that act be one 
and the ſame, the two tenants would have different titles; 
and if they had different titles, one might prove good, and 
the other bad, which would abſolutely deſtroy the join- 
ture. Thirdly, there mult alſo be an unity of time: their 
eſtates muſt be veſted at one and the ſame period, as well 
as by one and the ſame title. As in caſe of a preſent eſtate 
made to A and B; or a remainder in fee to A and B after 
a particular eſtate; in either caſe A and B are joint- tenants 
of this preſent eſtate, or this veſted remainder. But, if 
after a leaſe for life, the remainder be limited to the heirs 
of A and B: and during the continuance of the particular 
eſtate A dies, which veſts the remainder of one moiety in 
his heir ; and then B dies, whereby the other moiety be- 
comes veſted in the heir of B: now A's heir and B's heir 
are not joint-tenants of this remainder, but tenants in com- 
mon; for one moiety veſted at one time, and the other 
moiety veſted at another (g). Yet, where a feoffment 


(c) Co. Litt. 188, (f) Bid. F. 278. 
(d) Litt. §. 277. (g) Co. Litt. 188. 


(e) Ibid, J. 288. 
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was made to. the uſe of a man, and ſuch wife as he ſhould 
afterwards marry, for term of their lives, and he afterwards 
married; in this caſe it ſeems to have been held that the 

huſband and wife had a joint eſtate, though veſted at dif- 

ferent times (h): becauſe the »/e of the wife's eſtate was 

in abeyance and dormant till the intermarriage; and, being 

then awakened, had relation back, and took effect from 
the original time of creation. Laſtly, in joint-tenancy, 
there muſt be an unity of poſſ-/fon. Joint-tenants are ſaid 
to be ſeiſed ber my et per tout, by the half or moiety, and 
by all; that is, they each of them have the entire poſſeſſi- 
on, as well of every parcel as of the whole (i). They have 
not, one of them a ſeiſin of one half or moiety, and the 
other of the other moiety ; neither can one be excluſively 
ſelſed of one acre, and his companion of another; but each 


has an undivided moiety of the whole, and not the whole 
of an undivided moiety (x). 


Uyox theſe principles, of a thorough and intimate union 
of intereſt and poſſeſſion, depend many other conſequences 
and incidents to the joint- tenant's eſtate, If two joint-te- 
nants lett a verbal leaſe of their land, reſerving rent to be 
paid to one of them, it ſhall alſo enure to both, in reſpect of the 
joint reverſion (1). If their leſſee ſurrenders his leaſe to one 
'of them, it ſhall alſo enure to both, becauſe of the privity, 
or _— of their eſtate (m). On the ſame reaſon, live- 

of ſeiſin, made to one joint- tenant, ſhall enure to both 
of them (n): and the entry, or re-entry, of one joint-tenant 
is as effectual in law as if it were the act of both (o). In 
all actions alſo relating to their; Joint eſtate, one joint-tenant 
cannot ſue or be ſued without joining the other (p). But if 
two or more joint-tenants be ſeiſed of an advowſon, and 
they preſent different clerks, the biſhop may refuſe to ad- 
mit either; becauſe neither joint-tenant hath a ſeveral right 
of patronage, but each is ſeiſed of the whole: and, if they 


Dyer. 340. 1 br 5. os (1) Co. Litt. 214. 
2 Litt. $ 288, (tn) 16:d. 192. 
| zilibet a Bo 2 pp 771010 te- (n) Vid. 4 
wet : ſcilicet, totum in communi, et mhil (o) Ibid, 319. 364. 


ſeperatim fell Bra. J 5. 47. 8. c. 26. (p) Bid. 195. 
do 
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do not both agree within ſix months, the right of preſen- 


tation ſhall lapſe. But the ordinary may, if be pleaſes, 


admit -a clerk preſented by either, for the good of the 
church, that divine ſervice may be regularly performed ; 
which is no more than he otherwiſe would be entitled to 
do, in caſe their diſagreement continued, ſo as to incur a 
lapſe ; and, if the clerk of one joint-tenant be fo admitted, 
this ſhall keep up the title in both of them; in reſpect of 
the privity and union of their eſtate (q). Upon the ſame 
ground it is held, that one joint-tenant cannot have an ac- 
tion againſt another for treſpaſs, in reſpect of his land (r) 
for each had an equal right to enter on any part of it. But 
one joint-tenant is not capable by himſelf to do any act, 
which may tend to defeat or injure the eſtate of the other ; 

s to lett leaſes, or to grant copyholds (s) : and, if any waſte 
'M done, which tends to the deſtruction of the inheritance, 
one joint-tenant may have an action of waſte againſt the 
other, by conſtruction of the ſtatute Weltm. 2. c. 22. (Hj. 
So too, though at common law no action of account lay 
for one joint-tenant againſt another, unleſs he had conſti- 
tuted him his bailiff or receiver (u), yet now by the ſtatute 
4 Ann. c. 16. joint-tenants may have actions of account 
againſt each other, for receiving more than their due ſhare 
of the profits of the tenements held in joint-tenancy, 


From the ſame principle alſo ariſes the remaining grand 
incident of joint- eſtates; viz. the doctrine of ſurvivorſbip: 
by which, when two or more perſons are ſeiſed of a joint 
eſtate of inheritance, for their own lives, or pur auter vie, 
or are jointly poſſeſſed of any chattel intereſt, the entire te- 
nancy upon the deceaſe of any of them remains to the ſur- 
vivors, and at length to the laſt ſurvivor; and he ſhall be 
entitled to the whole eſtate, whatever it be, whether an 
inheritance or a common freehold only, or even a leſs eſtate 
(w). This is the natural and regular conſequence of the 
union and entirety of their intereſt, The intereſt of two 


(q) Co. Lite. 185. (t) 2 Iſt. 403. 
(r) 3 Leon. 262. (u) Co. Litt. 200. 
(5) 1 Leon. 234. (W) Litt. F. 280, 281. 


M 4 | =_ © 


mt 


— - . 
— — . — OE > A a Ao 


eh 
. 
84 
of 
4 
=” 
14 
i 
4 
# 
th 
1 
. 
. 
" 1 
* 
„ 
[ 0 
+ 


. * 


— © I 8 . — >. - * — — 


_— 


= 


_— ——ů 
, 2 83 


n « 
"a: A 
23” SS 


2 __——— 
8. "4 - X23 = 
* 


2 


* 


184 The RicnTs Book II. 


joint-tenants i is not only equal or ſimilar, but alſo is one and 
the ſame. One has not originally a diſtin moiety rom 
the other; but, if by any ſublequent act (as by aliepation 
or forfeiture of either) the intereſt becomes ſeparate and 
diſtin, the joint-tenancy inſtantly ceaſes. But, while it 
continues, each of two joint-tenants has a concurrent inter- 
eſt in the whole; and therefore, on the death of his com- 
Panion, the ſole intereſt in the whale remains to the ſurvi- 
vor. For the intereſt, which the ſurvivor originally had, 
is clearly not deveſted by the death of his companion; and 
no other perſon can now claim to have a joint eſtate with 
him, for no one can now have an intereſt in the whole, 
accruing by the ſame title, and taking effect at the ſame 
time with his own ; neither can any one claim a ſeparate in- 
tereſt in any part of the tenements ; for that would be to 
deprive the ſurvivor of the right which he has in all, and 
every part. As therefore the ſurvivor's original intereſt in 
the whole ſtill remains; and as no one can now be admit- 
ted, either jointly or ſeverally, to any ſhare with him 
therein; it follows, that his own intereſt muſt now be en- 
tire and ſeveral, and that he ſhall alone be entitled to the 
whole eſtate (whatever it be) that was Segel by the origle 
pal grant, 0 


THIs right of ſurvivorſhip is called by our antient au- 
thors (x) the jus accreſcendi, becauſe the right, upon the 
death of one joint-tenant, accumulates and increaſes to the 
ſurvivors; or, as they themſelves expreſs it, „“ pars illa 
& communis accreſcit ſuperſlitibus, de perſona in perfonam, uf 
& que ad ultimum ſuper/litem.** And this jus accreſcendi 
ought to be mutual; which I apprehend to be the reaſon 
why neither the 48 or any corporation (2), can be 
a joint-tenant with a private perſon, For here is no mutu- 
ality: the private perſon has not even the remoteſt chance 
of being ſeiſed of the entirety, by benefit of ſurvivorſhip, 
for the king and the corporation can never die. 


4 


(x) Bracton, 1. 4. tr. 3. c. 9. H. 3- (y) Co. Litt. 190. Finch. L. 83. 
Flow. © 3: 6-4 (z) 2 Lev. 13, 
3. WI 
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a Wr are, laſtly, to enquire how an eſtate in joint- 
tenancy, may be ſevered and deſtroyed. And this may be 
done by deſtroying any of its conſtituent unities. 1 That 
of time, which reſpects only the original commencement of 
the joint-eſtate, cannot indeed (being now paſt) be afﬀeQ- 
ed by any ſubſequent tranſactions. But, 2. the joint-te- 
nants* eſtate may be deſtroyed, without any alienation, 
by merely diſuniting their poſſe//on. For joint-tenants be- 
ing ſeiſed pr my. et per tout, every thing that tends to nar- 
row that intereſt, ſo that they ſhall not be ſeiſed through- 
out the whole, and throughout every part, is a ſeverance 
or deſtruction of the jointure. And therefore, if two 
joint-tenants agree to part their lands, and hold them in 
ſeveralty, they are no longer joint-tenants ; for they have 
now no joint intereſt in the whole, but only a ſeveral inter- 
eſt reſpectively in the ſeyeral parts. And, for that reaſon 
alſo, the right of ſurvivorſhip is by ſuch ſeparation de- 
ſtroyed (a). By common law all the joint-tenants might 
agree to make partition of the lands, but one of them 
could not compel the others ſo to do (b): for, this being an 
eſtate originally created by the act and agreement of the par- 
ties, the law would not permit any one or more of them to 
deſtroy the united poſſeſſion withaut a ſimilar univerſal con- 
ſent (c). But now by the ſtatutes 31 Hen. VIII. c. 1. and 
32 Hen. VIII. c. 32. joint-tenants, either of inheritances 
or other leſs eſtates, are compellable by writ of partition 


to divide their lands, 3. The jointure may be deſtroyed, 


by deſtroying the unity of title. As if one joint-tenant 
alienes and conveys his eſtate to a third perſon : here 
the joint-tenancy is ſevered, and turned into tenancy in 
common (d); for the grantee and the remaining joint- 
tenant hold by different titles, (one derived from the ori- 
ginal, the other from the ſubſequent, grantor) though, 
till partition made, the unity of poſſeſſion continues. 


(a) Co. Litt. 8 193. | nen omues qui rem communem habet, 
(b) Litt. . fed certi ex his, dividere defiderant + 
(c) Thus, by * civil law, nemo hoc judicium inter eos accipi poteſt. (FF. 
invitus compellitur ad communionem. 10. 3. 8.) 
(Ff. 12, 6. 26, $. 4) And again: (d) Litt. §. 292. 5 
ut 
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But a deviſe of one's ſhare by will is no ſeverance of the 
jointure: for no teſtament takes effect till after the death 
of the teſtator, and by ſuch death the right of the ſurvivor 
{which accrues at the original creation of the eſtate, and 
has therefore a priority to the (e) other) is already veſted 
(f). 4. It may allo be deſtroyed, by deſtroying the unity 
of intere/l, And therefore, if there be two joint-te- 
nants for life, and the inheritance is purchafed by or de- 
ſcends upon either, it is a ſeverance of the jointure (g): 
though, if an eſtate is originally limited to two for life, 
and after to the heirs of one of them, the freehold ſhall re- 
main in jointure, without merging in the inheritance; 
becauſe, being created by one and the ſame conveyance, 
they are not ſeparate eſtates, (which is requiſite in order 
to a merger) but branches of one entire eſtate (h). In like 
manner, if a joint-tenant in fee makes a leaſe for life of his 
mare, this defeats the jointure (i); for it deſtroys the uni- 
ty both of title and of intereſt. And, whenever or by what- 
ever means the jointure ceaſes or is ſevered, the right of 
furvivorſhip or jus accreſcendi the ſame inſtant ceaſes with 
it (k). Yet, if one of three joint-tenants alienes his ſhare, 
the two remaining tenants ſtill hold their parts by joint- 
tenancy and ſurvivorſhip (): and, if one of the three joint- 
tenants releaſes his ſhare to one of his companions, though 
the joint-tenancy is deſtroyed with regard to that part, yet 
the two remaining parts are ſtill held in jointure (m); 
for they ftill preſerve their original conſtituent unities. 
But when, by any act or event, different intereſts are crea- 
ted in the ſeveral parts of the ſtate, or they are held by 
different titles, or if merely the poſſeſſion is ſeparated ; 
fo that the tenants have no longer theſe four indiſpenſabl 
properties, a ſameneſs of intereſt, an undivided poſſeſſion, 
a title veſting at one and the ſame time, and by one and the 
ſame act or grant; the jointure is inſtantly diſſolved. 


te) Jus accreſcendi pracfertur ulti- (k) Nihil de re accreſcit ei, qui nibil 


mae volantati, Co. Litt. 185. in re guands jus actreſceret habet. Co. 
[t) Latt. F. 287. Litt. 188. f 
(8) Cro. Eliz. 40. (1) Lite. F. 294. 
h) 2 Rep. 60. Co. Litt. 182, (m) Ibid. F. 304. 
(i) Litt. b. 302, 303. | 
Is 
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- In general it is advantageous for the joint- tenants to diſ- 2 
ſolve the jointure; fince thereby the right of ſurvivorſhip | 
is taken away, and each may tranſmit his own part to his 
own heirs. Sometimes however it is diſadvantageous to ; 
diſſolve the joint-eſtate : as if there be joint-tenants for life, i? 
and they make partition, this diſſolves the jointure ; and, | 
though before they each of them had an eſtate in the whole | 
for their own lives and the life of their companion, now [7 
they have an eſtate in a moiety only for their own lives mere- | 
ly; and, on the death of either, the reverſioner ſhall en- 
ter 0n his moiety (n). And therefore, if there be two joint- 
tenants for life, and one grants away his part for the life of 1 
his companion, it is a forfeiture (o): for, in the firſt place, 
by the ſeverance of the jointure he has given himſelf in his 
own moiety only an eſtate for his own life; and then he 
grants the ſame land for the life of another, which grant, 
by a tenant for his own life merely, is a forfeiture of his 
eſtate (p); for it is creating an eſtate which may by poſſi- 
bility laſt longer than that he is legally entitled to. 
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III. An eſtate held in coparcenary is where lands of inheri- 
tance deſcend from the anceſtor to two or more perſons. It 
ariſes either by common law, or particular cuſtom, By 
common law : as where a perſon ſeiſed in fee-ſimple or in $1. 
fee-tail dies, and his next heirs are two or more females, [41 
his daughters, ſiſters, aunts, couſins, or their repreſenta- 10 

# tives; in this caſe they ſhall all inherit, as will be more 
fully ſhewn, when we treat of deſcents hereafter : and MH 
theſe co-heirs are then called coparceners; or, for brevity; | 
farceners only (q). Parceners by particular cuſtom are 171 
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where lands deſcend, as in gavelkind to all the males in | | 

equal degree, as ſons, brothers, uncles, Cc. (r). And, 4 

in either of theſe caſes, all the parceners put together make f i 

but one heir; and have but one eſtate among them (s). | : 

| (n) 1 Jones. 56- (q) Litt. F. 241, 242. me 
(0) 4 n. 237. (r) Bid. F. 268. 1 
(e) Co. Litt. 252. (s) Co, Lite, 163. ; 1 | 
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Tux properties of parceners are in ſome reſpects like 
thoſe of joint- tenants; they having the ſame unities of inter- 
eft, title, and poſſeſſion. They may fue and be ſued jointly 
for matters relating to their own land (t): and the entry 
of one of them ſhall in ſome caſes enure as the entry of 
them all (u). They cannot have an action of treſpaſs 
againſt each other: but herein they differ from joint-te- - 
nants, that they are alſo excluded from maintaining an ac- 
tion of waſte (w); for coparceners could at all times put a 
ſtop to any waſte by a writ of partition, but till. the ſtatute 
of Henry the eighth joint-tenants had no ſuch power. Par- 
ceners alſo differ materially from joint-tenants, in four other 
points: 1. They always claim by deſcent, whereas joint- 
tenants always claim by purchaſe, Therefore if two ſiſters 
purchaſe lands, to hold to them and their heirs, they are 
not parceners, but joint-tenants (x): and hence it likewiſe 
follows, that no lands can be held in coparcenary, but 


eſtates of inheritance, which are of a deſcendible nature; 


whereas not only eſtates in fee and in tail, but for life or 
years, may be held injoint-tenancy. 2. There is no unity 
of time neceſfary to an eſtate in coparcenary. For, if a man 
bath two daughters, to whom his eſtate deſcends in copar- 
cenary, and one dies before the other; the ſurviving daugh- 
ter and the heir of the other, or, -when both are dead, 
their two heirs, are ſtill parceners (y); the eſtates veſting 
in each of them at different times, though it be the ſame 
quantity of intereſt, and held by the ſame title. 3. Par- 
ceners, though they have a unity, have not an entirety, of 
intereſt. They are properly intitled each to the whole of 
a diſtin moiety (2); and of courſe there is no jus acereſcen- 
di, or ſurvivorſhip between them : for each part defcends 
ſeverally to their reſpective heirs, though the unity of poſ- 

ſeſſion continues. And as long as the lands continue in a 
courſe of deſcent, and united in poſſeſſion, ſo long are the 


' tenants thereof, whether male or female, called par- 


ceners. But if the poſſeſſion be once ſevered by partition, 


(t) Co. Litt. 164. (x) Litt. F. 254. 
(o) Ibid. 138. (y) Co. Litt. 164. 174. 
(w) 2 loft, 403. (z) Ibid, 163, 164. 


_ they 
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they are no longer parceners, but tenants in ſeveralty ; or 
if one parcener alienes her ſhare, though no partition be 


made, then are the lands no longer held in coparcenary, but- 


in common (a). 


PARCENERS are fo called, ſaith Littleton (b), becauſe 
they may be conſtrained to make partition, And he menti- 


ons many methods of making it (c); four of which are by. 


conſent, and one by compulſion, The firſt is, where they 
agree to divide the lands into equal parts in feveralty, and 


that each ſhall have ſuch a determinate part. The ſecond 


is, when they agree to chuſe ſome friend to make partition 
for them, and then the ſiſters ſhall chuſe each of them her 
part according to ſeniority of age; or otherwiſe as ſhall 
be agreed. But this privilege of ſeniority 1s then perſonal ; 
for if the eldeſt ſiſter be dead, her iſſue ſhall not chuſe firſt 
but the next ſiſter. But, if an advowſon deſcend in copar- 


cenary, and the ſiſters cannot agree in the preſentation, 


the eldeſt and her iſſue, nay her huſband, or her aſſigns, 
ſhall preſent alone, before the younger (d). And the rea- 
ſon given is that the former privilege, of priority in choice 
upon a diviſion, ariſes from an. act of her own, the agree- 
ment to make partition; and therefore is merely perſonal ; 


the latter of preſenting to the living, ariſes from the act 
of the law, and is annexed not only to her perſon, but to 


her eſtate alſo. A third method of partition is, where the 
eldeſt divides, and then ſhe ſhall chuſe laſt; for the rule of 
law is, cujus eft diviſio, alterius eft electio. The fourth me- 


thod is, where the ſiſters agree to caſt lots for their ſhares. * 


And theſe are the methods by conſent. That by compul- 
ſion is, where one or more ſue out a writ of partition againſt 
the others, whereupon the ſheriff ſhall go to the lands, and 


make partition thereof by the verdict of a jury there impan- 
neled, and aſſign to each of the parceners her part in ſeve- 


ralty (e). But there are ſome things which are in their 


(a) Litt. F. 30g. proceedings on a writ of partkion, of 
(b) Y. 241. lands held either in joint tenancy, par- 
(c) F. 243. to 264. cenary, or common, than was uſed at 
(d) Co. Litt. 166. Rep. 24. the common law, is chalked out and 


(e) By ſtatute 8 & g W. III. c. 3. provided, 
An eaſier method of carrying on the 


nature 
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nature impartible. The manſion-houſe, common of efto- 
vers, common of piſcary uncertain, or any other common 
without ſtint, ſhall not be divided; but the eldeſt ſiſters 
if ſhe pleaſes, ſhall have them, and . the others a rea- 
ſonable ſatisfaction in other parts of the inheritance; or; 
if that cannot be, then they ſhall have the profits of the 
thing by turns, in the ſame manner as they take the ad- 
vowſon (f). 


THERE is yet another conſideration attending the eſtate 
in coparcenary; that if one of the daughters had an 
eſtate given with her in fruntmarringe by her anceſtor 
(which we may remember was a ſpecies of eſtate-tailz 
freely given by a relation for advancement of his kinſwo- 
man in (g) marriage) in this caſe, if lands deſcend from 
the ſame anceſtor to her and her ſiſters in fee-ſimple, ſhe 
or her heirs ſhall have no ſhare of them, unleſs they will 
agree to divide the lands ſo given in frankmarriage in equal 
proportion with the reſt of the lands-deſcending (h). This 
general diviſion was known in the law of the Lombards (i); 
which direct the woman ſo preferred in marriage, and 
claiming her ſhare of the inheritance, mittere in confuſum 
cum ſororibus, quantum pater aut frater ei dederit, quando am- 
bulaverit ad maritum. With us it is denominated bringing 
theſe lands into botchpot (kx); which term I fhall explain 
in the very words of Littleton (): 4 it ſeemeth that this 
_ « word, hotchpot, is in Engliſh, a pudding; for in a pud- 
« ding is not commonly put one thing alone, but one thing 
c with other things together.” My this houſewifery meta- 
phor our anceſtors meant to inform us (m), that the lands; 
both thoſe given in 3 and thoſe deſcending in 
fee · ſimple, ſhould be mixed and blended together, and then 
divided in equal portions among all the daughters. But this 
was left to the choice of the donee in frankmarriage, and 
if ſhe did not chuſe to put her lands in hotchpot, ſhe was 
preſumed to be ſufficiently provided for, and the reſt of 


32 — hh i6s. | (i) L. 2. f 14. ©. 15. 
8 82 Brade A Lit. F. 466, 016,407, 72. 
4. K . 4 
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the inheritance was divided among her other ſiſters. The 
law of hotchpot took place then only, when the other lands 
deſcending from. the anceſtor were fee-ſimple ; ; for, if they 
deſcended in tail, the donee in frankmarriage was intitled 
to her ſhare without bringing her lands ſo given into 
hotchpot (n). And the reaſon is, becauſe lands deſcending 
in fee-ſimple are diſtributed by the policy of law, for the 
maintenance of all the daughters ; and, if one has a ſuffici- 
ent proviſion out of the ſame inheritance, equal to the reſt, 
it is not reaſonable that ſhe ſhould have more : but lands, 
deſcending in tail,, are not diſtributed by the operation of 
law, ſo properly as per formam doni ; it matters not there- 


fore how unequal this diſtribution may be. Alſo no lands; 


but ſuch as are given in frankmarriage, ſhall be brought in- 
to hotchpot ; for no others are looked upon in law as given 
for the advancement of the woman, or by way of marriage- 
portion (o). And therefore, as gifts in frankmarriage are 
ſallen into diſuſe, I ſhould hardly have mentioned the law 
of hotchpot, had not this method of diviſion been revived 
and copied by the ſtatute for diſtribution of perſonal eſtates, 
which we ſhall hereafter conſider at large. 


Tur eſtate in coparcenary may be diſſalved, either by 
partition, which diſunites the poſſeſſion; by alienation of 
one. parcener, which diſunites the title,, and may diſunite 
the intereſt ; or by the whole at laſt deſcending to and veſt- 


ing in one 0 perſon, which brings it to an eſtate in ſe- 


veralty. 


IV. TexanTs in common are ſuch as hold by ſeveral and 
diſtinCt titles, but by unity of poſſeſſion ; becauſe none 
knoweth his own ſeveralty, and therefore they all occupy 


promiſcuouſly (p), This tenancy therefore happens, 


where there is an union of poſſeſſion merely, but perhaps 
an entire diſunion of intereſt, of title, and of time. For, 
if there be two tenants in common of lands, one may hold 
his part in fee-ſimple, the other in tail, or for life; 


) Litt.Y. 27 FO Bid. 292. 
0 104 4 y 18 (e) 5 
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ſo that there is no neceſſary unity of intereſt : one may 
hold by deſcent, the other by purchaſe ; or the one by 
purchaſe from A, the other by purchaſe from B; ſo that 
there is no unity of title: one's eſtate may have been 
veſted fifty years, the other's but yeſterday; ſo there is nd 
unity of time. The only unity there is, is that of poſſeſ- 
fion ; and for this Littleton gives the true reaſon, becauſe 
no man can certainly tell which part is his vwn : otherwiſe 
even this would be ſoon deſtroyed, _ 


TENANCY in common may be created, either by the de- 


ſtruction of the two other eſtates, in joint-tenancy and co- 


parcenary, or by ſpecial limitation in a deed. By the de- 
ſtruction of the two other eſtates, I mean ſuch deſtruction 
as does not ſever the unity of poſſeſſion, but only the uni- 


ty of title or intereſt. As if one of the two joint-tenants in 


fee alienes his eſtate for the life of the alienee, the alienee 
and the other joint-tenant are tenants in common : for they 
now have ſeveral titles, the other joint-tenant by the origi- 
nal grant, the alience by the new alienation (q); and they 
alſo have ſeveral. intereſts} the former joint-tenant in fees 
ſimple, the alienee for his own life only. So, if one joints 
tenant give his part to A in tail, and the other give his to 
B in tail, the donees are tenants in common, as holding by 


different titles and conveyances (r). If one of two parces 


ners alienes, the alienee and the remaining parcener ate te- 
nants in common (s); becauſe they hold by different titles; 
the parcener by deſcent, the alienee by purchaſe. 80 
likewiſe, if there be a grant to two men, or two women; 


and the heirs of their bodies, here the grantees ſhall be 
| Joint-tenants of the life-eſtate, but they ſhall have ſeveral in- 


heritances; becauſe they cannot poſſibly have one heir of 


their two bodies, as might have been the caſe had the limi- 


tation been to a nan and woman, and the heirs of their 
bodies begotten (t): arid in this, and the like caſesy 
their iſſues ſhall be tenants in common; becauſe they 
muſt claim by different titles, one as heir of A, and 
the other as heir of B; and thoſe too not titles by 


(q) Litt. $. 293. (s) Bid 309. 


(r 4 296. It) Ibid. 283. | | | 
purchaſe, 


r 


urchaſe, but defeent. In ſhort, whenever an eftate in 
Ra of coparcenary is diſſolved, fo that there be 
ho partition made, but the unity of poſſeſſion continues, it 
is turned into a tenancy in common. 


A TENANCY ih common may alſo be created by expreſs 
limitation in a deed: but here care mult be taken not to in- 
ſert words which imply a joint eſtate; and then if lands be 
given to two or more, and it be not joint-tenancy, it muſt 
be a tenancy in common. But the law is apt in its conſtrue- 
tions to favour joint-tenancy rather than tenancy in com- 
mon (a); becauſe the diviſible ſervices iſſuing from land 

as rent, c.) are not divided, nor the entire ſervices (as 

ealty) multiplied, by joint tenancy, as they muſt neceſſa- 
rily be upon a tenancy in common. Land given to two, 
to be holden the one moiety to one, and the other moiety 
to the other, is an eſtate in common (b); and, if one grants 
to another hal, his land, the grantor and grantee are alſo 
tenunts in common (e): becauſe, as has been before (d) 
obſerved, joint tenants do not take by diſtinct halves of 
moieties; and by ſuch grants the diviſion and ſeveralty of 
the eſtate ate fo plainly expreſſed, that it is impoſſible they 
ſhould take a joint intereft in the Whole of the tenements. 
But a d&i/e to two perſons, to hold jointly and ſeverally, is 4 
joint · tenaney; becauſe that is implied in the word © jointly,” 
even though the word “ ſeverally” ſeems to imply the di- 
rect reverſe (e): and an eſtate given to A and B, equally ts 


be divided between them, though in deeds it hath been ſaid 


to be a joint-tenancy (f), (for it implies no more than the 
law hath annexed to that eſtate, viz. diviſibility) (g) yet in 
wills it is certainly a tenancy in common (h) ; becauſe the 
deviſor may be preſumed to have meant what is moſt bene= 
| ficial to both the deviſees, though his meaning 1s imper- 
fealy expreſſed. And this nicety in the wording of grants 
makes it che moſt uſual, as well as the ſafeſt way, when a 


Salk. 392. ) Poph. 82. 
12 Litt. Fe 8 ) I abr. 291. 
(e) Ibid. 299 (gs) 1 P. Was, 17. 
(d) See page 18a, (h) 3 Rep. 39. 1 Ventr. 32. 
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tenancy in common is meant to be created, to add expreſs 
words of exclufion as well as deſcription, and limit the eſtate 
to A and B, to hold as tenarts in common, and not as joint 


tenants. 1 


As to the incidents attending a tenancy in common: te- 
hHants in common (like joint-tenants) are compellable by the 
ſtatutes of Henry VIII and William III, before-mention- 
ed (i), to make partition of their lands; which they were 
not at common law. They properly take by diſtin moie- 
ties, and havd no entirety of intereſt; and therefore there 
is no ſurvivorſhip between tenants in common. Their other 
incidents are ſuch as merely ariſe from the unity of poſſeſſi- 
on; and are therefore the ſame as appertain to joint-tenants 
merely upon that account: ſuch as being liable to recipro- 
cal actions of waſte, and of account, by the ſtatutes of 
Weſtm. 2. c. 22. and 4 Ann. c. 16. For by the common law 
no tenant in common was liable to account to his compani- 
on for embezzling the profits of the eſtate (k); though, if 
one actually turns the other out of poſſeſſion, an action of 
ejectment will lie againſt him (1), But, as for other inci- 


dents of joint-tenants, which ariſe from the privity of title, 


or the union and entirety of intereſt, (ſuch as joining or be- 
ing joined in actions (m), unleſs in the caſe where ſome intire 
or indiviſible thing is to be recovered) (n) theſe are not ap- 
plicable to tenants in common, whoſe intereſts are diſtin, 


and whoſe titles are not joint but ſeveral. 


EsTATES in common can only be diele, two ways: 
1. By uniting all the titles and intereſts in one tenant, by pur- 
Chaſe or otherwiſe; which brings the whole to one ſeveralty: 
2. By making partition between the ſeveral tenants in com- 


mon, which gives them all reſpective ſeveralties. For indeed 
tenancies in common differ in nothing from ſole eſtates, but 
merely in the blending and unity of poſſeſſion. And this 


finiſhes our enquiries with reſpect to the nature of eſlates, 


i) pag. 186, & 186, ) Lite. C. 301. 
02 108. Lin: wo Co. 1 


(1) Bid. 200, 
CuarrER 
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CHAPTER THE THIR TEENTH. 


o. THE TITLE TO THINGS REAL, 


IN GENERAL. 


HE foregoing chapters having been principally em- 
ployed in defining the nature of things real, in de- 
ſcribing the tenures by which they may be holden, and in 
diſtinguiſhing the ſeveral kinds of e/late or intereſt that may 
be had therein, I come now to conſider, laſtly, the title to 


things real, with the manner of acquiring and loſing it. A 


title is thus defined by fir Edward Coke (a), titulus eft juſta 
cauſa poſſidendi id quod neſlrum eſt; or, it is the means 
whereby the owner of lands hath the juſt poſſeſſion of id 


+ operty. 


THeRE are ſeveral ſtages or degrees requiſite to form a 
complete title to lands and tenements. We wall conſider 
them in a progreſhve order. 


I. The loweſt and moſt 1 degree of title conſiſts 
in the mere naked poſſeſſion, or actual occupation of the eſ- 
tate; without any apparent right, or any ſhadow or pretence 
of right, to hold and continue ſuch poſſeſſion, This may 
happen, when one man invades the poſſeſſion of another,' 
and by force or ſurprize turns him out of the occupation of 
his lands; which is termed a diſſeiſin, being a deprivation of 
that actual ſeiſin, or corporal freehold of the lands, which 


(a) 2 Inſt. 345. 
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496 The RIGHTS Book HW. 
the tenant befote enjoyed. Or it may happen, that after the 
death of the anceſtor, ard before the entry of the heir, or 
after the death of a particular tenant, and before the entry 
of him in remainder or reverſion, a ſtranger may contrive 
to get poſſeſſion of the vacant land, and hold out him that 
had a right to enter. In all which caſes, and many others 
that might be here ſuggeſted, the wrongdoer has only a 
mere naked poſſeſſion, which the rightful owner may put 
an end to, by a variety of legal remedies, as will more fully 
appear in the third book of theſe commentaries. But in the 
mean time, till ſome act be done by the rightful owner to 
deveſt this poſſeſſion and aſſert his title, ſuch actual poſſeſſion 
is, prima facie, evidence of a legal title in the poſſeſſor; and 
it may, by length of time, and negligence of him who hath 
the right, by degrees ripen into a perfe& and indefeaſchle 
title. And, at all events, without fuch actual poſſeſſion no 


title can be completely good. 


H. Tux next ſtep to a good and perfet title is the right 
of Lean, which may reſide in one man, while the actual 


poſſeſſion is either in himſelf or in another. For if a man 
be diſſeiſed, or otherwiſe kept out of poſſeſſion, by any of 


che means beforg-mentioned, though the ue poſſeſſion be 


loſt, yet he has ſtill remaining in him the right of pefſefſion ; 
and may exert it whenever he thinks proper, by entering up- 
on the diffeiſor, and turning him out of that occupancy which 
he has ſo illegally gained. But this right of poſſeſſion is of 
two ſorts; an apparent right of poſſeſſion, which may be de- 
feated by proving a better; and an afue/ right of poſſeſſion, 
which will ſtand the teſt againſt all opponents. Thus if the diſ- 
ſeiſar, or other wrongdoer, dies poſſeſſed of the land whereof 


he ſo became ſeiſed by his own unlawful act, and tbe ſame 


deſcends to his heir; now, by the common law, the heir 
hath obtained an apparent right, though the aAual right of 
poſſeſſon reſides in the perſon diſſeiſed; and it ſhall not be 
lawful for the perſon diſſe iſed to develt this apparent right by 
mere entry or other act of his own, but only by an action 
at law (b). For, until the contrary be proved by legal de- 


(b) Litt. F. 385. z 
monſtration, 
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monſtration, the law will rather preſume the right to reſide 
in the heir, whoſe anceſtor died ſeiſed, than in one whe 
has no ſuch preſumptive evidence to urge in his own be- 
half. Which do&rine in ſome meafure- aroſe from the 
principles of the feodal law, which, after feuds: became he- 
reditary, much favoured the right of deſcent ;; in order that 
there might be a perſon always on the ſpot to perform the 
feodal duties and: ſervices (e): and therefore, when a feuda- 
tofy died in battle, or otherwiſe, it preſumed always that his 
ehildren were entitled to the feud, till the right was other- 
wiſe determined by his fellow - ſoldiers and fellow - tenants, 
the peers of the feodab court. But if he, who has the ac- 
wal right of poſſeſſion, puts in his claim and bvings his ac- 
tion within a reaſonable time, and can prove by what un- 
law ful means the anceſtor became ſeiſed) he wilÞ then by 
ſentence of law recover that poſſeſſion, to which he hatly 
fuch actual right. Vet, if he omits to bring this his poſſeſs 
ſory action within a competent time, his adverſary may im- 
pereeptibly gain an actual right of poſſeſſion, in conſequence 
of the other's negligence. And by this, and certain other 
means, the party kept out of poſſeſſion may have nothing 
left in hint, but what we are next to ſpeak of; viz; 


III. The mere right of property, the jus firofirietatis, with- 
out either poſſeſſion or even the right of poſſeſſion. This is 
frequently ſpoken of in our books under the name of the 
mere right, jus meram;. and the eſtate of the owner is;. in 
ſuch caſes, ſaid to be totally deveſted,; and put to a right (d). 
A perſon in this ſituation. may have the true ultimate pro- 
perty of the lands in himſelf : but by the intervention of cer-- 
tain circumſtances, either by his own negligence, the ſo- 
lemn' a& of his anceſtor, or the determination of a court of 
juſtice, the preſumptive evidence of that right is ſtrongly 
in favour of his antagoniſt; who has thereby obtained the 
abſolute right of poſſeſſion. As, in the firſt place, if a per- 
ſon diſſeiſed, on turned out of poſſeſſion of his eſtate; neg- 
lects to purſue his remedy within the time limited by law: 


le) Gilb, Ten 18. (4) Co. Litt. 34g. 
N 3 by 
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by this means the diſſeiſor or his heirs gain the actual right 
of poſſeſſion: for the law preſumes that either he had a good 
right originally, in'virtue of which he entered on the lands 
in queſtion ; or that ſince ſuch his entry he has procured a 
ſufficient title; and therefore, after ſo long an acquieſcence, 
the law will not ſuffer his poſſeſſion to be diſturbed without 
enquiring into the abſolute right of property. Yet, ſtill, 
if the perſon diſſeiſed or his heir hath the true right of pro- 
perty remaining in himſelf, his eſtate is indeed faid to be 
turned into a mere right; but, by proving ſuch his better 
right, he may at length recover the lands. Again; if a 
tenant in tail diſcontinues his eſtate-tail, by alienating the 
lands to a ſtranger in fee, and dies; here the iſſue in tail 
hath no right of paſſeſſian, independent of the right of pro- 
erty: for the law preſumes prima facie, that the anceſtor 
would not diſinherit, or attempt to diſinherit, his heir, un- 
leſs he had power ſo to do; and therefore, as the anceſtor 
had in himſelf: the right of poſſeſſion, and has transferred 
the ſame to a ſtranger, the law will not permit that poſ- 
ſeſſion now to be diſturbed, unleſs. by ſhewing the abſolute 
Tight of property to reſide in another perſon. The heir, 
therefore, in this caſe has only a mere right, and muſt be 
ſtrictly held to the proof of it, in order to recover the lands. 
Laſtly, if by accident, neglect, or otherwiſe, judgment is 
given for either party in any poſſeſſory action, (that is, ſuch 
wherein the right of poſſeſſion only and not that of pro- 
perty, is conteſted) and the other party hath indeed in him- 
ſelf the right of property, this is now turned to a mere right; 
and upon proof thereof in a ſubſequent action, denominated 
a. writ of right, he ſhall recover his ſeifin of the lands. 


Tuus, if a diſſeiſor turns me out of poſſeſſion of my 
lands, he thereby gains a mere naked. poſſeſſion, and I ſtill re- 
tain the right of poſſeſſion, and right of property. If the diſſei- 
ſor dies, and the lands deſcend to his ſon, the ſon gains an ap- 
parent right of poſſeſſion; but I ſtill retain the aua right 


doth of poſſeſſion and property. If I acquieſce for thirty years 
with- 


Ch. 13. of THinGs. 199 
without bringing any action to recover poſſeſſion of the 
lands, the ſon gains the adlual right of poſſeſſion, and I retain 
nothing but the mere right of property, And even this right 
of property will fail, or at leaſt it will be without a remedy, 

unleſs I purſue it within the ſpace of ſixty years. So alſo if 
the father be tenant in tail, and alienes the eſtate-tail to a 
ſtranger in fee, the alienee thereby gains the right of poſſeſ- 
fron, and the ſon hath only the mere right or right of pro- 
perty. And hence it will follow, that one man may have the 
poſſeſſion, another the right of poſſeſſion, and a third the 
right of property. For if tenant in tail enfeoffs A in fee- 
ſimple, and dies, and B diſſeiſes A; now B will have the 


poſſeſſion, A the right of poſſeſſion, and the iſſue in tail the | 


right of property : A may recover the poſſeſſion againſt B; 

and afterwards the iſſue in tail may evi A, and unite in 
himſelf the poſſeſſion, the right of poſſeſſion, and alſo the 
right of property. In which union conſiſts, 


7 


IV. A coMPLETE title to lands, tenements, and heredi- 
taments. For it is an antient maxim of the law (e), that no 
title is completely good, unleſs the right of poſſeſſion be 
joined with the right of property ; which right is then de- 
nominated a double right, jus duplicatum, or droit droit (f). 
And when to this double right the actual poſſeſſion is alſo 
united, when there is, according to the expreſſion of Fleta 
(g), juris et ſeiſinae conj ungtio, then, and then only, is the 
_ completely legal. 


(e) Mirr. J. 2. c. 2 (8) J. 3. 18. C. 5. 
0) ce bis 166. bug. U5 v. 5 cg BY , 
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 CuHarrER THE FOUR TENTH. 


Or TITLE ay DESCENT. 


TME ſeveral gradations and flages, requiſite to form a 
complete title to lands, tenements, and hereditaments, 
having been briefly ſtated in the preceding chapter, we arg 
next to conſider the feyeral manners, in whieh this com- 
Plete title (and therein principally the right of property) 
may be reciprocally loſt and acquired: whereby the domi- 
nion of things real is either continues, or transferred from 
one man to another. And here we muſt firſt of all obſerve, 
that (as gain and loſs are terms of relation, and of a rect» 
Procal nature) by whatever met! od one man gains an eſtate, 
by that ſame method or its correlative ſome other man has 
loft it. As where the heir acquires by deſcent, the aneeſtot 
has firſt loft or abandoned the eftate by his death: where 
the lord gains land by eſcheat, the eſtate of the tengnt is Gr 
of all loſt by the natural or legal extinction of all his here- 
ditary blood: where a man gaios an intereſt by QECUPANEY, 
the former owner has previouſly relinquiſhed his right of 
poſſeſſion : where one man claims by preſcription or imme- 
morial uſage, another man has either parted with his right 
by an antient and now forgotten grant, or has forfeited it by 
the ſupineneſs or negle& of himſelf and his anceſtors for ages: 
and ſo, in caſe of forfeiture, the tenant by his own miſbeha- 
viour or neglect has renounced his intereſt in the eſtate; 
whereupon it devolves to that perſon who by law may take 
advantage of ſuch default: and, in alienation by common aſ- 


ſurances, the two conſiderations of loſs and acquiſition are fo 
inter- 
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* interwoven, and ſo conſtantly contemplated together, that 


we never bear of 4 conveyance, without at once receiving - 


the idea as well of the grantar as the grantee, 


Tur methods therefore of acquiring on the one hand, 
and of loſing on the other, a title to eſtates in things real, 
are reduced by our law to two : deſcent, where the title ia 
veſted in à man by the fimple operation of law; and pur- 
chafe, where the title is veſted in him by his gun act or 
agreement (a). 


Drscrvr, or hereditary ſuece fon, is the title whereby 


4 man on the death of his anceftor acquires his eſtate by 
Tight of reprefentation, as his heir at law. An heir theree 
fore is he upon whom the law cafts the eftate imm 

on the death of the anceſtor: and an eſtate, ſo deſcending s 
the heir, is in law called the inheritance. 


Tu doarine of deſcents, or law of inheritances in fee» 
fimple, is a point of the higheſt impartance; and is indeed 
the principal object of the Jaws af real property in England. 
All the rules relating to. purchaſes, wherehy the legal courſo 


of deſcent is broken and altered, perpetually refes to thin 


ſettled law of inheritance, as a datum, or firſt principle, 
pniverfally known, and upon which their ſubſequent limi- 
tations are to work. Thus a gift in tail, or to a man and 
the heir of his body, i is a hmitation that cannot be perſect- 
ly underſtood without a previous knowledge of the hw 
of deſcents in fee· ſimple. One may well perceive, that this 
is an eſtate confined. in its deſcent to fuch heirs only of the 
donee, as have ſprung, or ſhall ſpring, from his body ; but 
who thoſe beirs are, whether all bis children both male and 
female, or the male only, and (among the males) whether 
the eldeſt, youngeſt, or other fon alone, or alk the fons to- 
gether, ſnall be his heir; this is a point, that we muſt re- 


ſult back to the, handing law of deſcents in fee-ſimplato-be 


informed of. 
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Ix order therefote to treat a matter of this univerſal con- 
Wake the more clearly, I ſhall endeavour to lay aſide 
ſuch matters as, will only tend to breed embaraſſment and 
confuſion in our enquiries, and ſhall confine myſelf entirely 
to this one object. I ſhall therefore decline conſidering at 
preſent who are, and who are not, capable of being heirs; 
reſerving that for the chapter of eſcheats. I ſhall alſo paſs 
over the frequent diviſion of deſcents, into thoſe by cuſtom, 
 flatute, and common law: for deſcents by particular cuſtom, 
as to all the ſons in gavelkind, and to the youngeſt in bo- 
tough-engliſn, have already been often (b) hinted at, and 
may alſo be incidentally touched upon again; but will not 
make a ſeparate conſideration by themſelves, in a ſyſtem ſo 
general as the preſent : and deſcents by /latute, or fee- tail 

formam doni, in purſuance of the ſtatute of Weſtmin- 
ſter the ſecond, have alſo been already (c) copiouſly han- 
eled ; and it has been ſeen that the deſcent in tail is reſtrain- 
ed and regulated according to the words of the original do- 
nation, and does not entirely purſue the the common law 
doQrine of inheritance ; which, and which only, it _ 


now be our buſineſs to explain, 


AnD, as this dd not a little on the nature of kindred, 
and the ſeveral degrees of conſanguinity, it will be previouſ- 
ly neceſſary to ſtate, as briefly as poſſible, the true notion 
of this kindred or alliance in blood (d). 


Consancvinity, or kindred, is defined by the writers 
on theſe ſubjects to be © winculum perſonarum ab eadem ſti 
spite deſcendentium ;” the connexion or relation of perſons 
Shed from the ſame ſtock or common anceſtor. 'This 
conſanguinity is either lineal, or collateral. 


00 See Vol. I. p. 74, 75. Vol. Il. conſequences reſulting from 2 right 
pt 83, 88. apprehenfion of its inature, ſee an . 


(c) Sce p. 112, &c, ſay on collateral conſanguinity, in the 
(d) For a fuller explanation of the firſt volume of — a Oxon, 


doctine of conlanguiaity, and che 1768. 8%, 
LINEAI. 
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LiIxxAI conſanguinity is that which ſubſiſts between per. 
ſons, of whom one is deſcended in a direct line from the 
other: as between John Stiles (the propeſitus in the table 
of conſanguinity) and his father, grandfather, great-grand- 
father, and ſo upwards in the direct aſcending line; or be- 
tween John Stiles and his ſon, grandſon, great-grandſon, 
and ſo downwards in the direct deſcending line. Every ge- 
neration, in this lineal direct conſanguinity, conſtitutes a 
different degree, reckoning either upwards or downwards; 
the father of John Stiles is related to him in the fitſt de- 
gree, and ſo likewiſe is his ſon; his grandſire and grandſon 
in the ſecond; his great-grandſire and great-grandſon in 
the third. This is the only natural way of reckoning the 
degrees in the direct line, and therefore univerſally obtains, 
as well in the civil (e), and canon (f), as in the common 


law (g). 


Tur doctrine of lineal conſanguinity is ſufficiently plain 
and obvious; but it is at the firſt view aſtoniſhing to con- 
ſider the number of lineal anceſtors which every man has, 
within no very great number of degrees: and ſo many dif- 
ferent bloods (h) is a man ſaid to contain in his veins, as he 
hath lineal anceſtors. Of theſe he hath two in the firſt 
aſcending degree, his own parents; he hath four in the ſe- 
cond, the parents of his father and the parents of his mo- 
ther; he hath eight in the third, the parents of his two 
grandfathers and two grandmothers; and, by the ſame rule 
of progreſſion, he hath an hundred and twenty eight in the 
ſeventh; a thouſand and twenty four in the tenth : and at 
the twentieth degree, or the diſtance of twenty generati- 
tions, every man hath above a million of anceſtors, as com- 
mon arithmetic will demonſtrate (i). This lineal conſan- 
guinity, we may obſerve, falls ſtrictly within the defaniti- 
on of vinculum perſenarum ab eodem ſlipite deſcendentium 


(e) FF. 38. 10. 10. encreaſing power of progreſſive num · 
f) Deeretal. I. 4 tit. 14. bers; but is — evident from 
(g) Co. Litt. 23. | the following table of a geometrical 


(h) 1d. 12. progreſſion, in which the firſt term is 
(i) This will ſeem ſurpriſing to 2, and the denominator alſo 2: or, to 
thoſe who are unacquainted with the ſpeak more intelligibly, it is any = 
| for 
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ſince lineal relations are ſuch as deſcend one from the other, 
and boch of courſe from the ſame common anceſtor. 


CoErarirar kindred anfwers to the fame defeription » 
collateral relations agreeing with the linea} in this, that 
they defcend from the ſame ſtock or anceſtor; but differ- 
ing in this, that they do not defcend from each other. 
Collateral kinfmen are ſuch then as lineally ſpring from one 
and the ſame anceſtor, who is the flirpr, or root, the 
Aipes, trunk, or common ſtock, from whence theſe rela- 
tions are branched out. As if John Stiles hath two ſons, © 
who have each a numerous iſſue ; beth theſe iſſues are li- 
neally deſcended from John Stiles as their common an- 
ceftor ; and they are collateral kinſmen to each other, 


for that each of us Has two anceſtors becauſe each of our anceſtors has alſs 
in the firſt degree; the number of two immediate anceſtors of his own, 
whom is doubled at every remove, | 


Lineal'Degreer. | Number of Anceſtirs. 
I —_— - — 2 
* * —— 
3 — - 8 
4 —— — 

— — — —— — — 38 
— — —6 4 
4 — — 128 
. — 296 
9 — 512 
PET ²˙¹1Üů ]! ˙ o m 4 
: 11 — — 
12 — 4096 
13 — 919 
14— 16384 
15 32968 
1G: — — 65536 
11ůͤ ͤ—eç— 131072 
18 — 162144 
19 —ů— — 445 
20. ——— 048576 


A ſhorter method of finding the nud ber of anceſtors at two; n 
ber of. anceſtors at any even degree ſquare of 16; 65536 of 266; and the 
is by ſquaring the number of anceſtors- number of anceſtors at 40 degrees: 
at half chat number of degrees. Thus would be che ſquare of 1048576, or 
16- (the number of a at four upwards of a millian of millions. 
degrees) is the ſquare of 4 u 


becauſe 
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becauſe they are all deſcended from this common anceſtor, 
und all have a portion of his blood in their veins, which de- 
nominates them con ſanguinevs. 


We muſt be careful to remember, that the very being 
of eollateral conſanguinity confiſts in this deſcent from one 
and the ſame common anceftor. This Titms and his bro- 
ther are related; why? becauſe both are derived from one 
father : Titius And his firſt couſin are related; why? be- 
cauſe both deſcend from the ſame grandfather : and his ſo- 
cond couſinꝰs claim to conſanguinity is this, that they both 
are derived from one and the fame great-grandfather. In 
ſhort, as many anceſtors as a man has, ſo many common 
ſtocks he has, from which collateral kindred may be de- 
rived. And as we are tanght by holy writ that there is one 
couple of anceſtars belonging to us all from whence the whole 
race of mankind is defcended, the obvious and undeniable 
conſequence is, that all men are in Tome degree related to 
each other. For indeed, if we only ſuppoſe each couple of 
our anceſtors to have left, one with another, two children; 
and each of thaſe children on an average to have left two 
more; (and, without ſuch a ſuppoſition, the human ſpecies 
muſt be daily diminiſhing) we ſhalt find that all of us have 
now ſubſiſting pear two hundred and ſeventy millions of 
kindred in the fifteenth degree, at the ſame diſtance from 
the ſeveral common anceſtors as ourſelves are; beſides thoſe 
that are one or two defcents nearer to or farther from the 
common ſtock, who may amount to as many more (k), 
And, if this calculation ſhould appear incompatible with the 
number of inhabitants on the earth, it is becauſe, by inter- 
marriages among the ſeveral deſcendants from the ſame an- 
ceſtor, a hundred or a thouſand modes of conſanguinity may 
be con ſolidated in one perſon, or he may be related . 
hundred or a thouſand different ways. 5 


This will ſwell more confider- one kinſtnan (a brother) in the firſt de · 

y than the former calculation: for gree, who maket, togther with the 
here, though the firſt term is but I, 878 the two deſcendants from 
the denominator is 4; that is, there is couple of anceſtors; #ne in 


every 


— 


2 
” * 8 2 
EE? — 2 - 2 
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dred muſt be y»adruple of thoſe in 
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Tux method of computing theſe degrees in the canon 
law (), which our law has adopted (m), is as follows. We 
begin at the common anceſtor, and reckon downwards; 
and in whatſoever degree the two perſons, or the moſt re- 
mote of them, is diſtant from the common anceſtor, that 
is, the degree in which they are related to each other. 
every other degree the number of kin- deſcendants encreaſe downwards, muſt 


| ; be double to that_in which the anceſ- 
the degree which immediately pre - tors encreaſe upwards: but we have 


codes it. Por, fince each couple of ſeen that the anceſtors encreaſe in 4 


anceſtors has two defcendants, who duplicate ee therefore the deſcen- 
increaſe in a duplicate ratio, it will dants muſt encreaſe in a double dupli- 
follow that the ratio, in which all the cate, that is, in a quadruple, ratie, 


e | Collateral Degrees. Number of Kindred. 
of 199-104 (0148 | — | 
2 _ 4 
1 | — 16 
4 — —— 64 
5 | 32 - 256 

— — - 1024 

OR ET ne 

2 16384 

9 65536 

10 — — - 262144 
T1 — — 1048576 
12 — — - — 4194304 
1 —— | - 16777216 
14 — 67108864 
15 — — 2643545 
16 - 1073741824 
17 4294967296 
18 17179869184 
19 68719476736 
20 274877906944 


This calculation may alſo be formed gree amounts therefore to 264.144, or 


by a more compendious proceſs, vis. 
by ſquaring the couples, or half the 
number, of anceſtors at any given de- 
gree; which will furniſh us with the 
number of kindred we have in the 
ſame degree, at equal diſtance with 
ourſelves from the common ſtock, be- 
ſides thoſe at unequal diſtances. Thus, 
ja the tenth lineal degree, the number 
of anceſtors is 1024; its half, or the 
couples, amount to 512; the number 


of kindred in the teath collateral de- 


the ſquare of 812. And if we will be 
at the trouble to recollect the ſtate of 
the ſeveral families within our own 
knowledge, and obſerve how far they 
agree with this account; that is, whe- 
ther, on an average, every man has 
not one brother or ſiſter, four firſt cou- 
ſins, ſixteen ſecond couſins, and fo on; 
we ſhall * * the preſent calculati- 
on is very far from being overcharged, 

(1) Decretal. 4. 14.3&Tg. 

(m) Co, Litt. 23 · 70 


Thus 
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Thus Titiut and his brother are related in the firſt degree; 
for from the father to each of them is counted only one; 
Titius and his nephew are related in the ſecond degree; tor 
the nephew is two degrees removed from the common an- 
Ceſtor vic. his own grandfather, the father of 7itius. Or, 
(to give a more illuſtrious inſtance from our Engliſh annals) 
king Henry the ſeventh, who flew Richard the third in the 
battle of Boſworth, was related to that prince in the fifth 
degree. Let the propoſitus therefore in the table of conſan- 

guinity repreſent king Richard the third, and the "cla 
marked (e) king Henry the ſeventh. Now their common 
ſtock or anceſtor was king Edward the third, the abavys in 
the ſame table: from him to Edmond duke of Vork, the 
Proavus, is one degree; to Richard earl of Cambridge, the 
abu, two; to Richard duke of York, the pater, three; to 
king Richard the third, the propeſitus, four: and from king 
Edward the third to John of Gaunt (a) is one degree; to 
John earl of Somerſet (h two; to John duke of Somerſet 
e) three; to Margaret counteſs of Richmond (4) four; to 
Henry the ſeventh ſe) five. Which laſt mentioned prince, 
being the fartheſt removed from the common ſtock, gives 
the denomination to the degree of kindred in the canon and 
municipal law. Though according to the Computation of 
the civilians, (who count upwards, from either of the per- 
ſons related, to the common ſtock, and then downwards 
agaid to the other; reckoning a dards for each perſon, 
both aſcending and deſcending) theſe two princes were re- 
lated in the ninth degree : for from king Richard the third 
to Richard duke of York is one degree; to Richard earl of 
Cambridge, two; to Edmond duke of Vork, three; to king 
Edward the third, the common anceſtor, four; to John of 
Gaunt, five; to John earl of Somerſet, ſix ; to John duke of 
Somerſet, ſeven; to Margaret counteſs of Richmond, eight; 


to king Henry the ſeventh, nine (n). 


(n' See the table of e civilians and the ſeventh of the eano- 
annexed; wherein all the degrees of niſts incluſive: the former being diſ- 


collateral kindred to the prepgſitus are tinguiſhed by the numeral letters, the” 
computed, ſo far as the tenth of the latter by the common cyphers. 


Tx 
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Tue nature and degrees of Kindred belthe thus in bans 
Meaſure explained, 1 ſhall next proceed to lay down a fe- 
ries of rules, of canons of inheritance, according to which 
eſtates are tranſmitted from the aticeſtof to the heit; to- 
gether with an explanatory comment, remarking their ori- 
$inal and progreſs, the teaſors upon Which they ate found 
ed, and in ſome caſes theit agreement with the laws 6 other 


nations. 


I. Tux firſt roſs is, that inheritances chal lineally Ae 
to the iſſue of the perſon laſt OY. n in n 5 
but ſhall never lineally aſcend. 


T0 Adele the more clearly both this and the ſubſequent 


rules, i it muſt firſt be obſerved, that by law no inheritance 


can veſt, nor can any perſon be the actual complete heir of 


another, till the anceſtor is previouſly dead. Nemo eff bae- 
rer viventir, Before that time the perſon who is. the next 
in the line of ſuccefſion is called an heir apparent, or heir 
prefumptive. Heirs apparent ate ſuch, whoſe right of in- 
heritance is indefeaſible, provided they outlive the anceſtors 
as the eldeſt ſon or his iſſue, who muſt by the courſe of the 
common law be heirs to the father whenever he happens to 
die. Heirs preſumprive are ſuch, who, if the anceſtor ſhould 
die immediately, would in the preſent circumſtances of 
things be his heirs ; but whoſe right of inheritance may be 
defeated by the contingency of ſome nearer heir being born : 
as 4 brother, or nephew, whoſe preſumptive ſucceſſion may 
be deſtroyed by the birth of a child; or a daughter, whoſe 
preſent hopes may hereafter be cut off by the birth of a 
ſon. Nay, even if the eſtate hath deſcended, by the death 
of the owner, to ſuch brother, or nephew, or daughter; in 
the former caſes the eſtate ſhall be deveſted and taken away 
by the birth of a poſthumous child; and, in the latter, it 


ſhall alſo de totally deveſted by the birth of a poſthumous 


ſon (o). 
(o) Bro. tit, deſcent, 56. 


WE 
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WWI miſt alſo remember, that no perſon can be properl - 
ſuch an anceſtor, as that an inheritance in lands or tene- 
ments can be derived from him, unleſs he hath had actual 
ſeiſin of ſuch lands, either by his own entry, or by the 
poſſeſſion of his own or his anceſtor's leſſee for years, or by 
receiving rent from a leſſee of the freehold (p): or unleſs 
he hath had what is equivalent to corporal ſeiſin in heredita- 
ments that are incorporeal ; ſuch as the receipt of rent, a 
preſentation to the church in caſe of an advowſon (q), and 
the like. But he ſhall not be accounted an anceſtor, who 
hath had only a bare right or title to enter or be otherwiſe 
ſeiſed. And therefore all the caſes, which will be mention- 
ed in the preſent chapter, are upon the ſuppoſition that the 
deceaſed (whoſe inheritance is now claimed) was the laſt per- 
ſon actually ſeiſed thereof. For the law requires this noto- 
riety of poſſeſſion, as evidence that the anceſtor had that 
property in himſelf, which is now to be tranſmitted to his 
heir. Which notoriety hath ſucceeded in the place of the an- 
tient feodal inveſtiture, whereby, while feuds were precari. 
ous, the vaſal on the deſcent of lands was formerly admitted 
in the lord's court (as ſtill the practice in Scotland) and 
there received his ſeiſin in the nature of a renewal of his an- 
ceſtors grant, in the preſence of the feodal peers: till at length, 
when the right of ſucceſſion became indefeaſible, an entry 
on any part of the lands within the county (which if diſ- 


puted was afterwards to be tried by thoſe peers) or other 


notorious poſſeſſion, was admitted as equivalent to the 
formal grant of ſeifin, and made the -tenant capable of 
tranſmitting his eſtate by deſcent. The ſeiſin therefore 
of any perſon, thus underſtood, makes him the root or 


ſtock, from which all future inheritance, by right of blood 


muſt be derived: which is very briefly expreſſed in this 
maxim, ſeiſina facit ſlipitem (r). . 


Co. Litt. 15. : r) Flet. J. 6. c. 2. f. 2. 
(p) Bid, 11. 95 | , 


Vol. II. — ON | Wurx 
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Warn therefore a perſon dies ſo ſeiſed, the inheritance 
firſt goes to his iſſue: as if there be Geoffrey, John, and 
Matthew, grandfather, father, and ſon ; ; and John purchaſes 
land and dies; his ſon Matthew ſhall ſucceed him as heir, 
and not the erendiather Geoffrey; to whom the land ſhall 
never aſcend, but ſhall rather eſcheat to the lord (s). 


Tris rule, ſo far as it is affirmative and relates to lineal 
deſcents, is almoſt univerſally adopted by all nations ; and it 
ſeems founded on a principle of natural reaſon, that (when- 
ever a right of property tranſmiſſible to repreſentatives is 
admitted) the poſſeſſions of the parents ſhould go, upon 
their deceaſe, in the firſt place to their children, as thoſe 
to whom they have given being, and for whom they are 
therefore bound to provide. But the negative branch, or 
total excluſion of parents and all lineal anceſtors from ſuc- 
ceeding to the inheritance of their offspring, is peculiar to 
our own laws, and ſuch as have been deduced from the ſame 
original, For, by the Jewiſh law, on failure of iſſue the 
father ſucceeded to the ſon, in excluſion of brethren, 
unleſs one of them married the widow and raiſed up ſeed to 
his brother (t). And, by the laws of Rome, in the firſt 
place the children of lineal deſcendants were preferred ; 
and, on failure of theſe, the father and mother or lineal aſ- 
cendants ſucceeded together with the brethren and ſiſ- 
ters (v) ; though by the law of the twelve tables the mother 
was originally, on account of her ſex, excluded (u). Hence 
this rule of our laws has been cenſured and declaimed 
againſt as abſurd and derogating from the maxims of equi- 
ty and natural juſtice (w). Yet that there is nothing un- 
juſt or abſurd in it, but that on the contrary it is founded 
upon very good reaſon, may appear from conſidering as 
well the nature of the rule itſelf, as the occaſion of intro- 


ducing it into our laws, 


(s) Litt. F. 3. (u) Ia. z. 
(t) Selden. „ c. 11. (w) Crag. 7 fend.“ I. 2. . 13. 
(v) H. 38. 15. 1. Nov, 118. 137. F. 15. Locke on gov. part. 1. Q. go. 


Wr 
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Wr are to reflect, in the firſt place, that all rules of 
ſucceſſion to eſtates are creatures of the civil policy, and 
Juris poſitivi merely. The right of property, which is gain- 
ed by occupancy, extends naturally no farther than the life 


of the preſent poſſeſſor; after which the land by the law of 


nature would again become common, and liable to be ſeiſed 
by the next occupant: but ſociety, to prevent the miſ- 


chiefs that might enſue from a doQrine ſo productive of 


contention, has eſtabliſhed conveyances, wills, and ſuc- 
ceſſions ; whereby the property originally gained by poſſeſ- 
ſion is continued, and tranſmitted from one man to an- 
other, according to the rules which each ſtate has reſpec- 
tively thought proper to preſcribe. There is certainly 
therefore no injuſtice done to individuals, whatever be the 
path of deſcent marked out by the municipal law. 


Ir we next conſider the time and occaſion of introdu- 


eing this rule into our law, we ſhall find it to have been 
grounded upon very ſubſtantial reaſons, I think there is 
no doubt to be made, but that it was introduced at the 


ſame time with, and in conſequence of, the feodal tenures. 


For it was an expreſs rule of feodal law (x) that ſucceſſi- 
onis feudi talis eft naturay quod aſcendentes non ſuccedunt ; 
and therefore the ſame maxim obtains-alſo in the French 
law to this day (y). Our Henry the firſt indeed, among 
other reſtorations of the old Saxon laws, reſtored the right 
of ſucceſſion in the aſcending line (), but this ſoon fell 
again into diſuſe; for ſo early as Glanvil's time, who wrote 
-under Henry the ſecond, we find it laid down as eſtabliſhed 
law (a), that baereditas nunquam aſcendit ; which has re- 
mained an invariable maxim ever ſince. Theſe circum- 
ſtances . evidently ſhew this rule to be of feodal original; 
and taken in that light, there are ſome arguments in its fa- 
vour, beſides thoſe which are drawn merely from the rea- 
ſon of the thing. For if the feud, of which the ſon died 


(x) 2 Feud. 50. (2) LL. Hen. L c. 70. 
(y) Domat. p. 2. J. 2. f. 2. Monteſ- (a) J. 7. c. 1. 


Eſp. L. 1 ä 
1 O 2 ſeiſed, 
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ſeiſed, was really feudum antiquum, or one 'deſcended to 
him from his anceſtors, the father could not poſſibly ſuc- 
ceed to it, becauſe it muſt have paſſed him in the courſe of 
deſcent, before it could come to the ſon; unleſs it were 
-udum maternum, or one de ſcended from Kis mother, and 
then for other reaſons (which will appear hereafter) the fa- 
ther could in no wiſe inherit it. And if it were feudum no- 
vum, or one newly acquired by the ſon, then only the de- 
ſcendants from the body of the feudatory himſelf could ſuc- 
teed, by the known maxim of the early feodal conſtituti- 
ons (b), which was founded as well upon the perſonal me- 
Tit of the vaſal, which might be tranſmitted to his children, 
but could not aſcend to his progenitors, as alſo upon this 
conſideration of military policy, that the decrepid grand- 
fire of a vigorous vaſal would be but indifferently qualified 
to ſucceed him in his feodal ſervices. Nay, even if this 
feudum novum were held by the ſon ut feudum antiguum, or 
with all the qualities annexed of a feud deſcended from his 
anceſtors, ſuch feud muſt in all reſpects have deſcended as 
if it had been really an antient feud; and therefore could 
not go to the father, becauſe, if it had been an antient feud, 
the father muſt have been dead before it could have come 
to the ſon, Thus whether the feud was ſtrictly novum, or 
ſtrictly antiquum, or whether it was novum held ut anti- 
quum, in none of theſe cafes the father could poſſibly ſuc- 
ceed. Theſe reaſons, drawn from the hiſtory of the rule 
itſelf, ſeem to be more ſatisfactory than that quaint one of 
Bracton (c), adopted by fir Edward Coke (d), which re- 


gulates the deſcent of lands according to the laws of gra- 
vitation, : 


II. A 8£conD general rule or canon is, that the male 
iſſue ſhall be admitted before the female. 


(b) Feud. 20. _ et nung reaſcendit. I. 2. c. 
(e) Deſcendit itague Jur, quaſi pon- 
dereſum quid, cadens deer ſum — —9 1 Inſt. 11. 


THvus 
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Tus ſons ſhall be admitted before daughters; z Or, as our 


male lawgivers have ſomewhat uncomplaiſantly expreſſed it, 


the worthieſt of blood ſhall be preferred (e). As if John 
Stiles hath two ſons, Matthew and Gilbert, and two daugh- 
ters, Margaret and Charlotte, and dies; firſt Matthew, 
and (in caſe of his death without iſſue) then Gilbert, ſhall 
be admitted to the ſucceſſion in preference to both the 
daughters, 


Tuts preference of males to females is entirely agreeable 
to the law of ſucceſſion among the Jews (f), and alſo among 
the ſtates of Greece, or at leaſt among the Athenians (g) ; 
but was totally unknown to the laws of Rome (h), (ſuch 
of them, I mean, as are at preſent extant) wherein bre- 
thren and ſiſters were allowed to ſucceed to equal portions 
of the inheritance. I ſhall not here enter Into the com- 
parative merit of the Roman and the other conſtitutions in 
this particular, nor examine into the greater dignity of 
blood in the male or female ſex; but - ſhall only obſerve, 
that our preſent preference of males to females ſeems to 
have ariſen entirely from the feodal law. For though our 


Britiſh anceſtors, the Welſh, appear to have given a pre- 


ference, to males (i), yet our ſubſequent Daniſh predeceſſors 
ſeem to have made no diſtinction of ſexes, but to have ad- 
mitted all the children at once to the inheritance (k), But 
the feodal law of the Saxons on the continent (which was 
probably brought over hither, and firſt altered by the law 
of King Canute) gives an evident preference of the male to 
the female ſex. “Pater aut mater, defun#i, filio non filiae 
tic baereditatem relinquent. . . . . Qui defunilus non filies 
&« ſed filiat reliquerit, ad eas omnis baereditas pertineat (I).“ 
It is poſſible therefore that this preference might be a branch 
of that imperfe& ſyſtem of feuds, which obtained here be- 
fore the conqueſt ; eſpecially as it ſubſiſts among the cuſ- 


(e) Hal. H. C. L. 238. (i) Sat. Wall. 12. Edw. 1. 
(f) Numb. c. 27. (k) LL. Canut. c. 68, 

g) Petit. LL, Attic, I. C. t. 6. (1) At. 7.4.1. & 4. 

bh) off. 3. 1. 6. 
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toms of gavelkind, and as, in the charter or laws of king 
Henry the firſt, it is not. (like many Norman innovations) 
given up, but rather enforced (m). The true reaſon of pre- 
ferring the males muſt be deduced from feodal principles : 
for, by the genuine and original policy of that conſtitution, 
no female could ever ſucceed to a proper feud (n), inaſmuch 
as they were incapable of performing thoſe military ſer- 
vices, for the ſake of which that ſyſtem was eſtabliſhed. But 
our law does not extend to a total excluſion of females, as 
the Salic law and others, where feuds were moſt ſtrictly 
- retained : it only poſtpones them to males; for, though 
daughters are excluded by ſons, yet they fucceed before any 
collateral relations: our law like that of the Saxon fendiſts 
before: mentioned, thus ſteering a middle courſe, between 
the abſolute rejection of females, and the putting them on 
a footing with males. 


III. ArUHIRD rule, or canon of deſcent, is this; that, 
where there are two or more males in equal degree, the el- 
deſt only ſhall inherit; but the females all together. 


ö as if a man hath two foul, Matthew and Gilbert, and 
two daughters, Margaret and Charlotte, and dies; Mat- 
thew his eldeſt ſon ſhall alone fucceed to his eſtate, in ex- 
cluſion of Gilbert the ſecond ſon and both the daughters: 
but, if. both the ſons die without iſſue before the father, the 
daughters Margaret and Charlotte ſhall both inherit the ef- 
tate as coparceners (0), 


TH1s right of primogeniture in males ſeems antiently to 
have only obtained among the Jews, in whoſe conſtitution 
the eldeſt fon had a double portion of the inheritance (p); 
in the ſame manner as with us, by the laws of king Henry 
the firſt (q), the eldeſt ſon had the capital fee or princi- 
pal feud of his father's poſſeſſions, and no other pre-emi- 


© | Selden. 4 
e nes 
Wo Litt. F. 5. Hale. H. C. L. 238, 


nence; 
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nence; and as the eldeſt daughter had afterwards the prin- 
cipal manſion, when the eſtate deſcended in coparcenary, 
(r). The Greeks, the Romans, the Britons, the Saxons, 
and even originally the feudiſts, divided the lands equally ; 


ſome among all the children at large, ſome among the males 


only. This is certainly the moſt obvious and natural way; 
and has the appearance, at leaſt in the opinion of younger 
brothers, of- the greateſt impartiality and juſtice. But 


-when the emperors began to create honorary feuds, or ti- 


tles of ' nobility, it was found neceſſary (in order to preſerve 
their dignity) to make them impartible (s), or (as they 
ſtiled them) feuds individua, and in conſequence deſcendi- 


ble to the eldeſt ſon alone. 'This example was farther en- 


forced by the inconvenience that attended the ſplitting of 
eſtates ; namely, the diviſion of the military ſervices, the 
multitude of infant tenants incapable of performing any 
duty, the conſequential weakening of the ſtrength of the 
kingdom, and the inducing younger ſons to take up with 
the buſineſs and idleneſs of a country life, inſtead of being 
ſerviceable to themſelves and the public, by engaging in 
mercantile, in military, in civil, or in eccleſiaſtical employ- 
ments (t). Theſe reaſons occaſioned an almoſt total change 
in the method of feodal inheritances abroad ; ſo that the 
eldeſt male began univerſally to ſucceed to the whole of the 
lands in all military tenures : and in this condition the feodal 
conſtitution was eſtabliſhed in England by William the con- 


queror. 


Vr we find, that ſocage eſtates frequently deſcend- 
ed to all the ſons equally, ſo lately as when Glanvil (u) 
wrote, in the reign of Henry the ſecond; and it is menti- 

oned in the mirror (w) as a part of our antient conſtitution, 
that knights? fees ſhould deſcend to the eldeſt fon, and ſo- 
cage fees ſhould be partible among the male children. 


However in Henry the third's time we find by Bratton (x) 


that ſocage lands, in imitation of lands in chivalry, had al- 


Glanvil, 1. | L 9.6.3; 
85 2 Feud. 55 as | 3 as 3. 
(t) Hale. H. C. L. 221. (X) J. 2. c. 30, 31. 
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moſt entirely fallen into the right of ſucceſſion by primo- 
geniture, as the law now ſtands: except in Kent, where they 


gloried in the preſervation of their antient gavelkind tenure, 


of which a principal branch was the joint inheritance of 
all the ſons (y); and except in ſome particular manors and 
townſhips, where their local cuſtoms continued the deſcent, 
ſometimes to all, ſometimes to the youngeſt ſon only, or 
in other more ſingular methods of ſucceſſion, 


As to the females, they are ſtill left as they were by the 
antient law: for they were all equally incapable of per- 
forming any perſonal ſervice ; and therefore one main rea- 
ſon of preferring the eldeſt ceaſing, ſuch preference would 
have been injurious to the reſt: and the other principal 
purpoſe, the prevention of the too minute ſubdiviſion of 
eſtates, was left to be conſidered and provided for by the 
lords, who had the diſpoſal of theſe female heireſſes in 
marriage. However, the ſucceſſion by primogeniture, even 
among females, took place as to the inheritance of the 
crown (z); wherein the neceſſity of a ſole and determinate 
ſucceſſion is as great in the one ſex as the other, And' 
the right of the ſole ſucceſſion, though not of primogeni- 
ture, was alſo eſtabliſhed with reſpect to female digni- 
ties and titles of honour. For if a man holds an earldom 
to him and the heirs of his body, and dies, leaving only 
daughters ; the eldeſt ſhall not of courſe be counteſs, but 
the dignity is in ſuſpenſe or abeyance till the king ſhall de- 
clare his pleaſure ; for he, being the fountain of honour, 
may confer it on which of them he pleaſes (a). In which 
diſpoſition is preſerved a ſtrong trace of the antient law of 


| feuds before their deſcent by primogeniture even among the 


males was eſtabliſhed ; namely, that the lord might beſtow 
them on which of the ſons he thought proper: —“ pro- 
greſſum eſt, ut ad filios deveniret, in quam ſcilicet dominus hoc 
vellet beneficium confirmare (b).“ 


(y) Somner. Gavelk. 7. 
(2) Co. Litt. 168. 


(2) Bid. 
(db) 1 Feed. 1. 


IV, A 
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IV. AvFovurTH rule, or canon of deſcents, is this; that 


the lineal deſcendants, in infinitum, of any perſon deceaſed 


| ſhall repreſent their anceſtor ; that is, ſhall ſtand in the 
. ſame place as the perſon himſelf would have done, had he 
been living. 


Tuvus the child, eee or great - grandchild (either 
male or female) of the eldeſt ſon ſucceeds before the young. 
' er ſon, and ſo in inſivitum (c). And theſe repreſentatives 
ſhall take neither more nor leſs, but juſt ſo much as 
their principals would have done. As if there be two ſiſ- 
ters, Margaret and Charlotte ; and Margaret dies, leaving 
ſix daughters; and then John Stiles the father of the two 
ſiſters dies, without other iſſue : theſe ſix daughters ſhall 
take among them exactly the fame as their mother Mar- 
Baret would have done, had ſhe been living; that is, # 

moiety of the lands of John Stiles in coparcenary; ſo that, 
upon partition made, if the land be divided into twelve 
parts, thereof — 5 the ſurviving ſiſter ſhall thave 
ſix, and her ſix nodes, the daughters of n one 


apiece. 


Tuts bing by be enden is called a ue in 
ſlirpes, according to the roots; ſince all the branches in- 
herit the ſame ſhare that their root whom they repreſent, 
would have done. And in this manner alſo was the Jewiſh 
ſucceſſion directed (d) 3 but the Roman ſomewhat differed 
from it. In the deſcending line the right of repreſentation 
continued in infinitum, and the inheritance ſtill deſcended in 
ftirpes : as if one of three daughters died, leaving ten chil- 
dren, and then the father died; the two ſurviving daugh- 
ters had each one third of his effects, and the ten grand» 
children had the remaining third divided between them, 
And ſo among collaterals, if any perſons of equal degree 
with the perſons repreſented were ſtill ſubſiſting, (as if the 
deceaſed left one brother, and two nephews the ſons of an- 
other brother) the ſucceſſion was ſtill guided by the roots : 


but, if both the brethren were dead leaving iſſue, then (I 


(e) Hale. H. C. L. 236, 237. (4) Selden, de ſucc. Ebr. c. 1, 
e appre · 


218 The RIGHTS Book II. 


apprehend) their repreſentatives in equal degree became 
themſelves principals, and ſhared the inheritance per capita, 
that is, ſhare and ſhare alike; they being themſelves now 
the next in degree to the anceſtor, in their own right, and 
not by right of repreſentation (e). So, if the next heirs of 
Titius be ſix nieces, three by one ſiſter, two by another, 
and one by a third ; his inheritance by the Roman law was 


divided into fix parts, and one given to each of the nieces : 
whereas the law of England in this caſe would ſtill divide 


it only into three parts, and diſtribute it per  ſtirpes, thus; 
one third to the three children who repreſent one ſiſter, 
another third to the two who repreſent the ſecond, and the 
remaining third to the one child who 1s the ſole repreſenta- 


tive of her mother. 


Tuts mode of repreſentation is a neceſſary conſequence 
of the double preference given by our law, firſt to the male 
iſſue, and next to the firſt-born among the males, to both 
which the Roman law is a ſtranger. For if all the children 
of three ſiſters were in England to claim per capita, in their 
own rights as next of kin to the anceſtor, without any 
reſpect to the ſtocks from whence they ſprung, and thoſe 
children were partly male and partly female; then the el- 
deſt male among them would exclude not only his own 

brethren and ſiſters, but all the iſſue of the other two daugh- 
ters; orelſe the law in this inſtance muſt be inconſiſtent 
with itſelf, and depart from the preference' which it con- 
ſtantly gives to the males, and the firſt- born, among per- 
ſons in equal degree. Whereas by dividing the inheritance 
according to the roots or / irpes, the rule of deſcent is kept 
uniform and ſteady: the iſſue of the eldeſt ſon excludes all 
other pretenders, as the ſon himſelf (if living) would have 
done; but the iſſue of two daughters divide the inheritance 
between them, provided their mothers (if living) would have 
done the ſame : and among theſe ſeveral iſſues, or repreſen- 
tatives of thereſpeQive roots, the ſame preference to males 
and the ſame right of primogeniture obtain, as would have 
obtained at the firſt among the roots themſelves, the ſons 


(e) Mu. 118. c. 3. Inft. 3. 1. 6. 
oͤr 


7 
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or daughters of the deceaſed. As if 'a man hath two 
ſons, A and B, and A dies, leaving two ſons, and then the 
grandfather dies; now the eldeſt ſon of A ſhall ſucceed to 
the whole of his grandfather's eſtate : and if A had left on- 
ly two daughters, they ſnould have ſucceeded alſo to equal 
moieties of the whole, in excluſion of B and his'iſſue. But 
if a man hath only three daughters, C, D, and E; and 
C dies leaving two ſons, D leaving two daughters, and E 
leaving a daughter and a ſon, whois younger than his ſiſter : 
here, when the grandfather dies, the elde | fon of C ſhall 
ſucceed to one third, in excluſion of the younger; the 
two daughters of D to another third in partnerſhip ; and 
the ſon of E to the remaining third, in excluſion of his eld- 
er ſiſter. And the ſame right of repreſentation, guided and 
reſtrained by the ſame rules of deſcent, prevails Gcownverds 
in in infiutivne. 


Yer this right does not appear to have been thoroughly 
eſtabliſhed in the time of Henry the ſecond, when Glanvil 
wrote ; and therefore, in the title to the crown, eſpecially, 
we find frequent conteſts between the younger (but ſurviv- 
ing) brother, and his nephew (being the ſon and repreſen- 
tative of the elder deceaſed) in regard to the inheritance of 
their common anceſtor : for the uncle is certainly nearer of 
kin to the common ſtock, by one degree, than the nephew; 
though the nephew, by repreſenting his father, has in him 
the right of primogeniture. .The uncle alſo was uſually 
better able to perform the ſervices of the fief ; and beſides 
had frequently ſuperior intereſt and ſtrength, to back his 
pretenſions and cruſh the right of his nephew. And even 
to this day, in the lower Saxony, proximity of blood 
takes place of repreſentative primogeniture ; that is, the 
younger ſurviving brother is admitted to the inheritance be- 
fore the ſon of an elder deceaſed: which occaſioned the diſ- 
putes between the two houſes of Mecklenburgh, Schwerin 
and Strelitz, in 1692 (f). Yet Glanvil, with us, even in the 
twelfth century, ſeems (g) to declare for the right of the 
nephew by repreſentation ; provided the eldeſt ſon had not 
received a proviſion in lands from his father, (or as the ci- 

(f) Mod, Un. Hiſt, xlii. 334. (860 L 5. c. 3. 1 
. | vi 
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vil law would calf it) had not been forisfamiliated, in his 
life-time. King John, however, who kept his nephew 
Arthur from the throne, by diſputing the right of repre- 
ſentation, did all in his power to aboliſh it throughout the 


realm (h): but in the time of his ſon, king Henry the 


third, we find the rule indiſputably ſettled in the manner 
we have here laid it down (i), and fo it has continued ever 
ſince. Tong thus much for lineal deſcents. 


ty V. A FIFTH * 19, that, on failure of * eee 
or iſſue, of the perſon laſt ſeiſed, the inheritance ſhall de- 


ſcend to the blood of the firſt purchaſor; ſubject to the 
three procemng rules. | 


Tuus if Geoffrey Stiles purchaſes land, and it deſcends 
to John Stiles his ſon, and John dies ſeiſed thereof without 
iſſue; whoever ſucceeds to this inheritance muſt be of the 
blood of Geoffrey the firſt purchafor of this family (k). 


The firſt purchaſor, perguiſitor, is he who firſt acquired 
the eſtate to his family, whether the ſame was transferred 


to him by ſale, or by gift, or by any other dener except 
only that of deſcent. 


Tus is a rule almoſt peculiar to our own laws, and thoſe 
of a ſimilar original. . For it was entirely unknown amon 
the Jews, Greeks, and Romans: none of whoſe laws look- 
ed any farther than the perſon himſelf who died ſeiſed of 


the eſtate; but aſſigned him an heir, without conſidering 


by what title he gained it, or from what anceſtor he derived 
it. But the law of Normandy (1) agrees with our law in 
this reſpe& : nor indeed is that agreement to be wondered 
at, ſince the law of .deſcents in both is of feodal original ; 
and this rule or canon cannot otherwiſe 26.gecounted for 
than by recurring. to ſeodal principles. 


© Wurx feuds firſt — to be hereditary, it was made 
a neceſſary qualification of the heir, who would ſucceed to 
a feud, that heſhould be of the blood of, that is, lineally de: 


(h) Hale. H. C. L. 217, 229. (*) Co. Litt. 12. 
wy Braſton. J. 2. c. 30. f. h (1) Gr. Couſtum, c. 25, 
{cended 
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ſcended from, the firſt feudatory or purchaſor. In conſe- 
quence whereof, if a vaſal died poſſeſſed of a feud of his own 


acquiring, or feudum novum, it could not deſcend to any 


but his own offspring; no, not even to his brother, becauſe 
he was not deſcended, nor derived his blood, from the firſt 
acquirer. But if it was feudum antiquum, that is, one de- 
ſcended to the vaſal from his anceſtors, then his brother, 
or ſuchother collateral relation as was deſcended and derived 
his blood from the firſt feudatory, might ſucceed to ſuch 
inheritance. To this purpoſe ſpeaks the following rule; 
& frater fratri fine legitimo baerede defuncto, in beneficio quod 
« eorum patris fuit, ſucredat: fin autem unus e fratribus a 
« domino feudum acceperit, es defuntto fine legitimo haerede, 
et frater ejus in feudum non ſuccedit (m). The true feodal 
reaſon for which rule was this; that what was given to 2 
man, for his perſonal ſervice and perſonal merit, ought not 


to deſcend to any but the heirs of his perſon. And therefore, 


as in eſtates- tail, (which a proper feud very much reſembled) 


ſo in the feodal donation, “ nomen baeredirs, in prima inveſti- 


c tura expreſſumy tantum ad deſcendentes ex corpore primi 
« waſalli extenditur ; et non ad collaterales, niſi ex corpore 


10 primi vaſalli ſive flipitis deſcendant (n) :“ the will of the 


donor or original lord, (when feuds were turned from 
life eſtates into inheritances) not being to make them abſo- 
lutely hereditary, like the Roman allodium, but hereditary 
only ſub modo; not hereditary to the collateral relations, or 
lineal anceſtors, or huſband, or wife of the feudatory, but 
to the iſſye deſcended from his body only, 


HoweEvER, in proceſs of time, when the feodal rigour 
was in part abated, a method was invented to let in the col- 


lateral relations of the grantee to the inheritance, by grant- 


ing him a feudum novum to hold ut feudum antiquum ; that 
is, with all the qualities annexed of a feud derived from his 
anceſtors ; and then the collateral relations wereadmitted to 
ſucceed even in infinitum, becauſe they might have been of 
the blood of, that is, deſcended from, the firſt imaginary pur- 


(a) 2 Feud, 1. 5. 2, (u) Crag. . 1. 9. FC. 36. i 
ä chaſor. 
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chaſor. For ſince it is not aſcertained in ſuch general grants, 
whether this feud ſhall be held ut: feudum paternum, or feu- 
dum avitum, but ut feudum antiquum merely, as a feud of 
indefinite antiquity ; that is, ſince it is not aſcertained from 
which of the anceſtors of the grantee this feud ſhall be ſup- 
poſed to have deſcended ; the law will not aſcertain it, but 


. will ſuppoſe any of his anceſtors, pro re nata, to have been 


the firſt purchaſor: and therefore it admits any of his col- 
lateral kindred (who have the other neceſſary requiſites) 
to the inheritance, becauſe every collateral kinſman muſt 
be deſcended from ſome one of his lineal anceſtors. 


Or this nature are all the grants of fee-ſimple eſtates 
of this kingdom; for there is now in the law of England 
no ſuch thing as a grant of a feudum novum, to be held ut 
novum; unleſs in the cafe of fee-tail, and there we ſee 
that this rule is ſtrictly obſerved, and none but the lineal 
deſcendants of the firſt donee (or purchaſor) are admitted : 
but every grant of Jands in fee-ſimple is with us a feudum 
novum to be held ut antiguum, as a feud whoſe antiquity is 
indefinite; and therefore the collateral kindred of the 
grantee, or deſcendants from any of his lineal anceſtors, by 
whom the lands might have poſſibly been purchaſed, are 
capable of being called to the inheritance. 


Vrr, when an eſtate hath really deſcended in a courſe 
of inheritance to the perſon laſt ſeiſed, the ſtrict rule of 
the feodal law is ſtill obſerved; and none are admitted, but 
the heirs of thoſe through whom the inheritance hath 
paſſed : for all others have demonſtrably none of the blood 
of the firſt purchaſor in them, and therefore ſha]l never 
ſucceed. As, if lands come to John Stiles by deſcent from 
his mother Lucy Baker, no relation of his father (as ſuch) 
ſhall ever be his heir of theſe lands ; and, vice ver/a, if they 
deſcended from his father Geoffrey Stiles, no relation of 
his mother (as ſuch) ſhall ever be admitted thereto; for his 
father's kindred have none of his mother's blood, nor have 
his mother's relations any ſhare of his father's blood. And 


ſo, the eſtate deſcended from his father's father, George 


Stiles; 
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Stiles; the relations of his father's mother, Cecilia Kempe, 


ſhall, for the ſame reaſon, never be admitted, but only 


thoſe of his father's father. This is alſo the rule of the 
French, law (o), which is derived from the ſame feodal 
fountain. 


Hrxx we may obſerve, that, ſo far as the feud is really 
entiquum, the law traces it back, and will not ſuffer any 
to inherit but the blood of thoſe anceſtors, from whom the 
feud was conveyed to the late proprietor. But when, 
through length of time, -it can trace it no farther; as if it 
be not known whether his grandfather, George Stiles, in- 
herited from his father Walter Stiles, or his mother 
Chriſtian Smith; or if it appear that his grandfather was 
the firſt grantee, and ſo took it (by the general law) as a 
feud of indefinite antiquity ; in either of theſe caſes the 
law admits the deſcendants of any anceſtor of George 
Stiles, either paternal or maternal, to be in their due or- 
der the heirs to John Stiles of this eſtate ; becauſe in the 
| firſt caſe it is really uncertain, and in the ſecond caſe 
it is ſuppoſed to be uncertain, whether the grandfather 
derived his title from the part of his father or his mother. 


Tuts then is the great and general principle, upon 
which the law of collateral inheritance depends; that, up- 
on failure of iſſue in the laſt proprietor, the eſtate ſhall 
deſcend to the blood of the firſt purchaſor; or, that it 
ſhall reſult back to the heirs of the body of that anceſtor, 
from whom it either really has, or is ſuppoſed by fiction of 
law to have, originally deſcended : according to the rule 
laid down in the year-books (p), Fitzherbert (q), Brook (r), 
and Hale (s); „that he who would have been heir to the fa- 
ec ther of the deceaſed” (and, of courſe, to the mother, or 
any other purchaſing anceſtor) © ſhall alſobe heir tothe ſon,” 


Tux remaining rules are only rules of evidence, calcu- 

lated to inveſtigate who that purchaſing anceſtor was ; 

(o) Domat. part 2. = | (r) Bid. 38. 
«i 


(p) AM. 12. Edw.1 
(q) Ar. t. deſcent. . 


(s) H. C. L. 243. 
which, 
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which, in feudis vere antiquis, has, in proceſs of time, been 
forgotten, and is e ſo to be in feuds that are held 
ut antiquts. ; 


vi. A $1xTH rule or canon * is, that the col- 
lateral heir of the perſon laſt ſeiſed muſt be his next col- 
lateral kinſman, of the whole blood. a 


Figs r, he muſt be his next collateral kinſman, either 
perſonally or jure repreſentationis ; which proximity is rec- 
koned according to the canonical degrees of conſanguinity 
before-mentioned. Therefore, the brother being in the firſt 


degree, he and his deſcendants ſhall exclude the uncle and 


his iſſue, who is only in the ſecond. And herein conſiſts 
the true reaſon of the different methods of computing the 
degrees of conſanguinity, in the civil law on the one hand, 
and in the canon and common laws on the other. The ci- 
vil law regards conſanguinity principally with reſpect to ſuc- 
ceſſions, and therein very naturally conſiders only the per- 
ſon deceaſed, to whom the relation is claimed: it therefore 
counts the degrees of kindred according to the number of 
perſons through whom the claim muſt be derived from 
him; and makes not only his great- nephew but alſo his firſt- 
couſin to be both related to him in the fourth degree; be- 


cauſe there are three perſons between him and each of 


them. The canon law regards conſanguinity principally 


with a view to prevent inceſtuous marriages, between thoſe 


who have a large portion of the ſame blood running in their 
reſpective veins; and therefore looks up to the author of that 
blood, or the common anceſtor, reckoning the degrees 
from him : ſo that the great-nephew 1s related in the third 


canonical degree to the perſon propoſed, and the firſt cou- 


fin in the ſecond ; the former being diſtant three degrees 
from the common anceſtor, and therefore deriving only one 
fourth of his blood from the ſame fountain with the prope/i- 
tus; the latter, and alſo the propoſitus, being each of them 
diſtant only two degrees from the common anceſtor, and 
therefore having one half of each of their bloods the ſame. 
The common law regards conſanguinity principally. with 


reſpe& to deſcents; and, having therein the ſame object in 
view 


| 
1 
« 
6 
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view as the civil, it may ſeem as if it ought to proceed ac- 
cording to the civil computation, But as it alſo reſpe&s 
the purchaſing anceſtor, from whom the eſtate was derived, 
it therein reſembles the canon law, and therefore counts 
its degrees in the ſame manner. Indeed the deſignation of 
perſon (in ſeeking for the next of kin) will come to exactly 
the ſame end (though the degrees will be differently num- 
| bered) whichever method of computation we ſuppoſe the 
law of England to uſe, ſince the right of repreſentation (of 
the father by the ſon, c.) is allowed to prevail in infini- 
tum. This allowance was abſolutely neceſſary, elſe there 
would have frequently been many claimants in exactly the 


ſame degree of kindred as (for inſtance) uncles and ne- 


phews of the deceaſed ; which multiplicity, though no in- 
convenience in the Roman law of partible inheritances, 
yet would have been productive of endleſs confuſion where 
the right of ſole ſucceſſion, as with us, is eſtabliſhed, The 
iſſue or deſcendants therefore of John Stiles's brother are 
all of them in the firſt degree of kindred with reſpect to in- 
heritances, as their father alſo, when living, was; thoſe of his 
uncle in the ſecond; and ſo on; and are ſeverally called to 
the ſucceſſionin right of ſuch their repreſentative proximity. 


Tux right of repreſentation being thus eſtabliſhed, the 
former part of the preſent rule amounts to this; that, on 
failure of iſſue of the perſon laſt ſeiſed, the inheritance ſhall 
deſcend to the iſſue of his next immediate anceſtor. Thus 
if John Stiles dies without iſſue, his eſtate ſhall deſcend to 
Francis his brother, who is lineally deſcended from Geof- 
frey Stiles his next immediate anceſtor, or father. On failure 
of brethren, or ſiſters, and their iſſue, it ſhall deſcend to 
the uncle of John Stiles, the lineal deſcendant of his grand- 
father George, and ſo on in infinitum, Very ſimilar to 
which was the law of inheritance among the antient Ger- 
mans, our progenitors : . baeredes ſucceſſoreſque ſui cuique 
&« liberi, et nullum teſlamentum : fi liberi non ſunt, proximus 


ce gradus in poſſeſſione, fratres, patrui, avunculi (t).“ 


(t) Tacitus de mor, Germ. 21, 


Vor. II. Ps ; Now 
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Now here it muſt be obſerved, that the lineal anceſtors, 
though (according to the firſt rule) incapable themſelves of 
ſacceeding to the eſtate, becauſe it is ſuppoſed to have alrea- 
dy paſfed them, are yet the common ſtocks from which the 
next ſucceſſor muſt ſpring. And therefore in the Jewiſh 
law, which in this reſpect entirely correſponds with ours (u), 
the father or other lineal anceſtor, is himſelf ſaid to be the heir, 
though long ſince dead, as being repreſented by the per- 
fons of his iſſue; who are held to fucceed not in their own 
Tights, as brethren, uncles, Sec. but in the right of repreſen- 
tation, as the ſons of the father, grandfather, Sc. of the 
deceaſed (v). But, though the common anceſtor be thus 
the root of the inheritance, yet with us it is not neceſfary 
to name him in making out the pedigree or defcent. For 
the defcent between two brothers is held to be an immediate 
deſcent ; and therefore title may be made by one brother 

or his repreſentatives - 0 or through another, without men- 
tioning their common father (w). If Geoffrey Stiles hath 
two ſons, John and Francis, Francis may claim as heir to 
John, without naming, their father Geoffrey: and ſo the 
ſon of Francis may claim as couſin and heir to Matthew 
the ſon of John, without naming the grandfather; viz. as 
ſon, of Francis, who was the brother of John, who was the 
father of Matthew. But though the common anceſtors are 
not named in deducing the pedigree, yet the law ſtill re- 
ſpects them as the fountains of inheritable blood: and 
therefore in order to aſcertain the collateral heir of John 
Stiles, it is in the firſt place neceſſary to recur to his anceſ- 
tors in the firſt degree; and if they have left any other iſſue 
beſides John, that iſſue will be his heir. On default of ſuch, 
we muſt aſcend one ſtep higher to the anceſtors in the ſecond 
degree, and then to thoſe in the third and fourth, and ſo 
upwards in infinitum ; till ſome anceftors be found, who 
have other iſſue deſcending from them beſides the deceaſed, 
in a parallel or collateral line. From theſe anceſtors the 
heir of John Stiles muſt derive his deſcent; and in ſuch 
derivation the fame rules muſt be obſerved, with regard to 


(u) Numb. c. 27. f (w) 1 Sid. 193. 1 Lev. 60. ta 
© Selden. de ſucc. Ebr, c. 12. Mod. 619. 
ſex, 
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ſex, primogeniture, and repreſentation, that have juſt been 
laid dowh with regard to lineal deſcents from the perſon of 
the laſt proprietor. 


Bur, ſecondly, the heir need not be the neareſt kinſman 
abfolately, but only ſub modo; that is, he muſt be the neareſt 
kinſman of the whole blood, for, if there be a much nearer 
kinſman of the half blood, a diſtant kinfman of the whole 
blood ſhall be admitted, and the other intirely excluded. 


A KINSMAN of the whole blood is he that is derived, nof 
only from the ſame anceſtor, but from the ſame couple of 

anceſtors. For, as every man's own blood is compounded 
of the bloods of his reſpective anceſtors, he only is proper- 
ly of the whole or entire blood with another, who hath 
(ſo far as the diſtance of degrees will permit) all the ſame 
ingredients in the compoſition of his blood that the other 
hath. - 'Thus, the blood of John Stiles being compoſed of 
thoſe of Geoffrey Stiles his father, arid Lucey Baker his mo- 
ther, therefore his brother Francis, being deſcended from 
both the ſame parents, hath entirely the ſame blood with 


John Stiles ; or, he is his brother of the whole blood. But 


if, after the death of Geoffrey, Lucy Baker the mother 
marries a ſecond huſband, Lewis Gay, and hath iſſue by him; 


the blood of this iſſue being compounded of the blood of 


Lucy Baker (it is true) on the orie part, but that of Lewis 
Gay (inſtead of Geoffrey Stiles) on the other part, it hath 
therefore only half the ſame ingredients with that of John 
Stiles; fo that he is only his brother of the half blood, and for 
that reaſon they ſhall never inherit to each other. So alſo, if 


the father has two ſons, A and B, by different venters ot 


wives; now theſe two brethren are not brethren of the 
whole blood, and therefore ſhall never inherit to each other, 
but the eſtate ſhall rather eſcheat to the lord. Nay, even 
if the father dies, and his lands defcend' to his eldeſt fon A, 
who enters thereon, and dies ſeiſed without iſſue; ſtill B 
ſhall not be heir to his eſtate, becauſe he is only of the half 
blood to A, the perſon laft ſeiſed: but, had A died without 

1 entry, 


N 
| 
' : 
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entry, then B might have inherited; not as heir to A his 
half-brother, but as heir to their common ſather, who was 
the perſon laſt actually ſeiſed (x). 


Tuis total excluſion of the half blood from the inheri- 
tance, being almoſt peculiar to our own law, is looked up- 
on as a ſtrange hardſhip by ſuch as are unacquainted with the 
reaſons on which it is grounded. But theſe cenſures ariſe 
from a miſapprehenfion of the rule; which is not ſo much 
to be conſidered 1n the right of a rule of deſcent, as of a 
rule of evidence; an auxiliary rule, to carry a former into 
execution. And here we muſt again remember, that the great 
and moſt univerſal principle of collateral inheritances being 
this, that an heir to feudum antiguum muſt be of the blood 
of the firſt feudatory or purchaſor, that is, derived in a li- 
neal deſcent from him; it was originally requiſite, as upon 
gifts in tail it ſtill is, to make out the pedigree of the heir 
from the firſt donee or purchaſor, and to ſhew that ſuch 
heir was his lineal repreſentative. But when, by length of 
time and a long courſe of deſcents, it came (in thoſe rude 
and unlettered ages) to be forgotten who was really the firſt 
feudatory or purchaſor, and thereby the proof of an actual 
deſcent from him became impoſſible; then the law ſubſti- 
tuted what fir Martin Wright (y) calls a reaſonable, in the 
ſtead of an impoſſible, proof : for it remits the proof of an 
actual deſcent from the firſt purchaſor ; and only requires, 
in lieu of it, that the claimant be next of the whole 
blood to the perſon laſt in poſſeſſion; (or derived from the 
ſame couple of anceſtors) which will probably anſwer the 
ſame end as if he could trace his pedigree in a direCQt line 
from the firſt purchaſor. For he who is my kinſman of 
the whole blood can have no anceſtors beyond or higher 
than the common ſtock, but what are equally my anceſtors 
alſo; and mine are vice ver/a his: he therefore is very like- 
ly to be derived from that unknown anceſtor of mine, from 
whom the inheritance deſcended, But a kinſman of the half 
blood has but one half of his avceſtors above the common 
ſtock the ſame as mine; and therefore there is not the ſame 


H. C. L. 238. Tenures. 186. 
9 e if | Ot, probability 
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probability of that ſtanding requiſite in the law, that he be 
. derived from the blood of the firſt purchaſor. 


To illuſtrate this by example. Let there be John Stiles, 
and Francis, brothers by the ſame father and mother, and 
another ſon of the ſame mother by Lewis Gay a ſecond huſ- 
band. Now, if John dies ſeiſed of lands, but it is uncer- 
tain whether they deſcended to him from his father or mo- 
ther; in this caſe his brother Francis, of the whole blood, 
is qualified to be his heir ; for he is ſure to be in the line of 
deſcent from the firit purchaſor, whether it were the line of 
the father or the mother. But if Francis ſhould die before 
John, without iſſue, the mother's ſon by Lewis Gay, (or 
brother of the half blood) is utterly incapable of being 
heir; for he cannot prove his deſcent from the firſt purcha- 
for, who is unknown, nor has he that fair probability which 
the law admits as preſumptive evidence, ſince he is to the 
full as likely not to be deſcended from the line of the firſt 
purchaſor, as to be deſcended: and therefore the inheritance 
ſhall go to the neareſt relation poſſeſſed of this prefumptive 
proof, the whole blood, 


AND, as this is the caſe in feudis antiquis, where there 
really did once exiſt a purchaſing anceſtor, who is forgot- 
ten; it is alſo the caſe in feudis novis held ut antiquis, where 
the purchaſing anceſtor is merely ideal, and never exiſted 
but only in fiction of law. Of this nature are all grants 
of lands in fee-ſimple at this day, which are inheritable as 
if they deſcended from ſome uncertain indefinite anceſtor, 
and therefore any of the collateral kindred of the real mo- 
dern purchaſor (and not his own offspring only) may inherit 
them, provided they be of the whole blood; for all ſuch 
are, in judgment of law, likely enough to be derived from 
this indefinite anceſtor ; but thoſe of the half blood are ex- 
cluded for want of the ſame 8 Nor ſhould 
this be thought hard, that a brother of the purchaſor, 
though only of the half blood, muſt thus be diſinherited, 
and a more remote relation of the whole blood admitted, 


merely upon a ſuppoſition and fidion of law ; ſince it is 
P 3 only \ 
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only upon a like ſuppoſition and fiction, that brethren of 
purchaſors (whether of the whole or half blood) are intitled 
to inherit at all; for we have ſeen that in feudis /lrife novis 
neither brethren nor any other collaterals were admitted. 
As therefore in feudis antiquis we have ſeen the reaſonable- 
neſs of excluding the half blood, if by a fiction of law a 
feudum novum be made deſcendible to collaterals as if it was 
eudum antiquum, it is juſt and equitable that it ſhould be 
ſubje& to the {ame reſtrictions as well as the ſame latitude 


of deſcent. 


PERHAPS by this time the excluſion of the half blood 
does not appear altogether ſo unreaſonable as at firſt ſight 
it is apt to do. It is certainly a very fine ſpun and ſubtile 
nicety: but, conſidering the principles upon which our law 
is founded, it is neither an injuſtice nor a hardſhip; ſince 
even the ſucceſſion of the whole blood was originally a be- 

neficial indulgence rather than the ſtrict right of collaterals: 
and, though that indulgence is not extended to the demi- 
kindred, yet they are rarely abridged of any right which 
they could poſſibly have enjoyed before. The doctrine of 
whole blood was calculated to ſupply the frequent impoſſi- 
bility of proving a deſcent from the firſt purchaſor, with- 
out ſame proof of which (according to our fundamental 
maxim) there can be no inheritance allowed of. And this 
purpoſe it anſwers for the moſt part, effeQually enough, 
I ſpeak with theſe reſtrictions, becaule it does not, neither 
can any other method, anſwer this purpoſe entirely. For 
though all the anceſtors of John Stiles, above the common 
ſtock, are alſo the anceſtors of his collateral kinſman of 
the whole blood ; yet, unleſs that common ſtock be in the 
firſt degree, (that is, unleſs they have the ſame father and 
mother) there will be intermediate anceſtors below the com- 
mon ſtock, that may belong to either of them reſpectively, 
from which the other is not deſcended, and therefore can 
have none of their blood. Thus, though John Stiles and his 
brother of the whole blood can each have no other anceſ- 
tors, than what are in common to them both; yet with 


regard to his uncle, where the common ſtock is removed 
One 


— 
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one degree higher, (that is, the grandfather and grandmo- 
ther) one half of John's anceſtors will not be the anceſ- 
tors of his uncle; his patruus, or father's brother, derives 
not his deſcent from John's maternal anceſtors ; nor his a- 
vunculus, or mother's brother, from thoſe in the paternal 
line, Here then the ſupply of proof is deficient, and by 
no means amounts to a certainty : and, the higher the com- 
mon ſtock is removed, the more will even the probability 
decreaſe. But it muſt be obſerved, that, upon the ſame 
Principles of calculation) the half blood have always a 
much leſs change to be deſcended from an unknown inde- 
finite anceſtor of the deceaſed, than the whole blood in the 
ſame degree. As, in the firſt degree, the whole brother of 
John Stiles is ſure to be deſcended from that unknown an- 
ceſtor; his half brother has only an even chance, for half 
John's anceſtors are not his. So, in the ſecond degree, 
John's uncle of the whole blood has an even chance; but the 
chances are three to one againſt the uncle of the half blood, 
for three fourths of John's anceſtors are not his. In like 
manner, in the third degree, the chances are only three to 
one againſt John's great uncle of the whole blood, but they 
are ſeven to one againſt his great uncle of the half blood, 
for ſeven eighths of John's anceſtors have no connexion in 
blood with him. Therefore the much leſs probability of 
the half bloods deſcent from the firſt purchaſor, compared 
with that of the whole blood, in the ſeveral degrees, has 
occaſioned a general excluſion of the half blood in all. 


Bur, while I thus illuſtrate the reaſon of excluding the 
half blood in general, I muſt be impartial enough to own, 
that, in ſome inſtances, the practice is carried farther than 

the principle upon which it goes will warrant. Particular- 
ly, when a man has two ſons by different venters, and 
the eſtate on his death deſcends from him to the eldeſt, 
who enters, and dies without iſſue; now the younger ſon 
cannot inherit this eſtate, becauſe he is not of the whole 
blood to the laſt proprietor. This, it muſt be owned, car- 
ries a hardſhip with it, even upon feodal principles: tor the 
rule was introduced only to ſupply the proof of a deſcent 


from the firſt purchaſor ; but here, as this eſtate notoriouſly 
FE: deſcended 
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| deſcended from the father, and as both the brothers confeſ- 
ſedly ſprung from him, it is demonſtrable that the half bro- 
ther muſt be of the blood of the firſt purchaſor, who was 
either the father or ſome of the father's anceſtors. When 
therefore there is actual demonſtration of the thing to be 
proved, it is hard to exclude a man by a rule ſubſtituted to 
ſupply that proof when deficient. So far as the inheritance 
can be evidently traced back, there ſeems no need of call-- 
ing in this preſumptive proof, this rule of probability, to 
inveſtigate what is already certain. Had the elder brother 
indeed been a purchaſor, there would have been no hard- 
ſhip at all, for the reaſons already given; or had the frater 
uterinus only, or brother by the mother's fide been excluded 
from an inheritance which deſcended from the father, it 
had been highly reaſonable. 


Ix pxp it is this very inſtance, of excluding a frater con- 
fanguineus, or brother by the father's ſide, from an inheri- 
tance which deſcended @ patre, that Craig (2) has ſingled 
out, on which to ground his ſtrictures on the Engliſh law of 
half blood. And, really, it ſhould ſeem, as if the cuſtom 
of excluding the half blood in Normandy (a) extended only 
to exclude a frater uterinus, when the inheritance deſcend- 
ed a patre, and vice verſa: as even with us it remained a 
doubt, in the time of Bracton (b), and of Fleta (e), whe- 
ther the half blood on the father's fide were excluded from 
the inheritance which originally deſcended from the com- 
mon father, or only from ſuch as deſcended from the re- 
ſpective mothers, and from newly purchafed lands. And 
the rule of law, as laid down by our Forteſcue (d), extends 
no farther than this; rater fratri uterins non ſuccedet in 
baereditate paterna, It is moreover worthy of obſervation, 
that by our law, as it now ſtands, the crown (which is the 
higheſt inheritance in the nation) may deſcend to the half 
blood of the preceding ſovereign (e), ſo as it be the blood of 
the firſt monarch, purchaſor, or (in the feodal language) con- 
queror, of the reigning family. Thus it actually did deſcend 


(z) J. 2. f. 16. F. 14. (e) I G. c. 1. C. 
(a) Gr. Couſtum. c. 2g. (4) de hb a> * 1 
(b) J. 2. c. 30. F. 3. (e] Plowd. 245. Co. Litt. 15. 
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from king Edward the ſixth to queen Mary, wad from her 
to queen Elizabeth, who were reſpectively of the half 
blood to each other. For, the royal pedigree being always 
a matter of ſufficient notoriety, there is no occaſion to 
call in the aid of this preſumptive rule of evidence, to ren- 
der probable the deſcent from the royal ſtock ; which was 
formerly king William the Norman, and is now (by act of 
(f) parliament) the princeſs Sophia of Hanover. Hence 
alſo it is, that in eſtates-tail, where the pedigree from the 
firſt donee muſt be ſtrictly proved, half blood is no impe- 

diment tb the deſcent (s) : becauſe, when the lineage is 
clearly made out, there is no need of this auxiliary Proof. 
How far it might be deſirable to the legiſlature to, give re- 
lief, by amending the law of deſcents in this ſingle inſtance, 
and ordaining that the half blood might inherit, where the 
eſtate notoriouſly deſcended from its own proper anceſtor, 
but not otherwiſe; or how far a private inconvenience 
ſhould be ſubmitted to, rather than a long eſtabliſhed rule 
ſhould be ſhaken ; it is not for me to determine. 


Tux rule then, together with its illuſtration, amounts 
to this: that, in order to keep the eſtate of John Stiles as 
nearly as poſſible in the line of his purchaſing anceſtor, it 
muſt deſcend to the iſſue of the neareſt couple of anceſtors 
that have left deſcendants behind them: becauſe the deſ- 
cendants of the anceſtor only are not fo likely to be in the 
line of that purchaſing anceſtor, as thoſe who are deſcended 
from two. 


Burr here another difficulty ariſes. In the ſecond, third, 
fourth, and every ſuperior degree, every man has many cou- 
ples of anceſtors, increaſing according to the diſtances in a 
geometrical progreſſion upwards (h), the deſcendant of all 
which reſpective couples are (repreſentatively) related to him 
in the ſame degree. Thus in the ſecond degree, the iſſue of 
George and Cecilia Stiles and of Andrew and Eſther Baker, 
the two grandſires and grandmothers, of John Stiles, are 


. (f) 12 Will. III. c. 2. (h) See page 204, 
(8) Litt. §. 14, 15. 
: each 
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deſcended from the father, and as both the brothers confeſ- 
ſedly ſprung from him, it 1s demonſtrable that the half bro- 
ther muſt be of the blood of the firſt purchaſor, who was 
either the father or ſome of the father's anceſtors. When 
therefore there is actual demonſtration of the thing to be 
proved, it is hard to exclude a man by a rule ſubſtituted to 
ſupply that proof when deficient. So far as the inheritance 
can be evidently traced back, there ſeems no need of call- 
ing in this preſumptive proof, this rule of probability, to 
inveſtigate what is already certain. Had the elder brother 
indeed been a purchaſor, there would have been no hard- 
' ſhip at all, for the reaſons already given; or had the frater 
uterinus only, or brother by the mother's ſide been excluded 
from an inheritance which deſcended from the father, it 
had been highly reaſanable, 


INDEED it is this very inſtance, of excluding a frater con- 
ſanguineus, or brother by the father's ſide, from an inheri- 
tance which deſcended à patre, that Craig (2) has ſingled 
out, on which to ground his ſtridtures on the Engliſh law of 
'half blood. And, really, it ſhould feem, as if the cuſtom 
of excluding the half blood in Normandy (a) extended only 
to exclude a frater uterinus, when the inheritance deſcend- 
ed a patre, and vice verſa: as even with us it remained a 
doubt, in the time of Bracton (b), and of Fleta (e), whe- 
ther the half blood on the father's ſide were excluded from 
the inheritance which originally deſcended from the com- 
mon father, or only from ſuch as deſcended from the re- 
ſpective mothers, and from newly purchafed lands. And 
the rule of law, as laid down by our Forteſcue (d), extends 
no farther than this; frater fratri uterino non ſuccedet is 
baereditate paterna, It is moreover worthy of obſervation, 
that by our law, as it now ſtands, the crown (which is the 
higheſt inheritance in the nation) may deſcend to the half 
blood of the preceding ſovereign (e), ſo as it be the blood of 
the firſt monarch, purchaſor, or (in the feodal language) con- 
queror, of the reigning family. Thus it actually did deſcend 


(z) J. 2. f. 18. F. 14. MA 
(a) Gr. Couftum. c. 28. 3 de 1 1 44 6. 
(b) J. 2. c. 30. 9. 3. (e] Plowd, 245. Co. Litt. ! 8. 
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from king Edward the ſixth to queen Mary, and from her 
to queen Elizabeth, who were reſpectively of the half 
blood to each other. For, the royal pedigree being always 
a matter of ſufficient notoriety, there is no occaſion to 
call in the aid of this preſumptive rule of evidence, to ren- 
der probable the deſcent from the royal ſtock ; which was 
formerly king William the Norman, and is now (by act of 
(f) parliament) the princeſs Sophia of Hanover. Hence 
alſo it is, that in eſtates-tail, where the pedigree from the 
firſt donee muſt be ſtrictly proved, half blood is no impe- 

diment tb the deſcent (8) : becauſe, when the lineage is 
clearly made out, there is no need of this auxiliary Proof. 
How far it might be deſirable to the legiſlature to, give re- 
lief, by amending the law of deſcents in this ſingle inſtance, 
and ordaining that the half blood might inherit, where the 
eſtate notoriouſly deſcended from its own proper anceſtor, 
but not otherwiſe; or how far a private inconvenience 
ſhould be ſubmitted to, rather than a long eſtabliſhed rule 
ſhould be ſhaken ; it is not for me to determine. 


THe rule then, together with its illuſtration, amounts 
to this: that, in order to keep the eſtate of John Stiles as 
nearly as poſſible in the line of his purchaſing anceſtor, it 
muſt deſcend to the iſſue of the neareſt couple of anceſtors 
that have left deſcendants behind them: becauſe the deſ- 
cendants of the anceſtor only are not ſo likely to be in the 
line of that purchaſing anceſtor, as thoſe who are deſcended 
from two. 


Burr here another difficulty ariſes. In the ſecond, third, 
fourth, and every ſuperior degree, every man has many cou- 
ples of anceſtors, increaſing according to the diſtances in a 
geometrical progreſſion upwards (h), the deſcendant of all 
which reſpective couples are (repreſentatively) related to him 
in the ſame degree. Thus in the ſecond degree, the iſſue of 
George and Cecilia Stiles and of Andrew and Eſther Baker, 
the two grandſires and grandmothers, of John Stiles, are 


(5% 12 Will. III. c. 2. (h) See page 204. 
(8) Litt. 9.14, 15. 


each 


234 The RIGHTS Book II. 


each in the ſame degree of propinquity; in the third degree, 
the reſpeQive iſſues of Walter and Chriſtian Stiles, of Luke 
and Frances Kempe, of Herbert and Hannah Baker, and of 
James and Emma Thorpe, are (upon the extinction of the 
two inferior degrees) all equally entitled to call themſelves 
the next kindred of the whole blood to John Stiles. To 
which therefore of theſe anceſtors muſt we firſt reſort, in or- 
der to find out deſcendants to be preferably called to the in- 
heritance ? In anſwer to this, and to avoid the confuſion and 
uncertainty that muſt ariſe between the ſeveral ſtocks, 
wherein the purchaſing anceſtor may be ſought for, 


VIE. Tur ſeventh and laſt rule or canon is, that in 
collateral inheritances the male ſtocks ſhall be preferred to 
the female; (that is, kindred derived from the blood of 
the male anceſtors ſhall be admitted before thoſe from the 
blood of the female)—unleſs where the lands have, in fact, 


deſcended from a female. 


THrvs the relations on the father's ſide are admitted in 
infinitum, before thoſe on the mother's ſide are admitted at 
all (i); and the relations of the father's father, before 
thoſe of the father's mother; and ſo on. And in this the 
Engliſh law is not ſingular, but warranted by the examples 
of the Hebrew and Athenian laws, as ſtated by Selden (x), 
and Petit (); though among the Greeks, in the time of 
Heſiod (m), when a man died without wife or children, all 
his kindred (without any diſtinction) divided his eſtate among 
them. It is likewiſe warranted by the example of the Ro- 
man laws; wherein the agnati, or relations by the father, 
were preferred to the cognati, or relations by the mother, 


till the edict of the emperor Juſtinian (n) aboliſhed all di- 
ſtinction between them. It is alſo conformable to the cuſ- 


tomary law of Normandy (o), which indeed in moſt reſpects 
agrees with our law of inheritance, 


= þ I Ws ([m) S. 606, 
(k) de ſucc. Ebracor. c. 12. (n) New. 118. 
{1) LL, Attic, L 1. 1.6. (o) Gr. Cuftum, c. 25, 
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HowEeveR, I am inclined to think, that this rule of our 
laws does not owe its immediate original to any view of 
conformity to thoſe which I have juſt now mentioned ; but 
was eſtabliſhed in order to effectuate and carry into execu- 
tion the fifth rule or canon before laid down ; that ev 
heir muſt be of the blood of the firſt purchaſor. For, when 
ſuch firſt purchaſor was not eaſily to be diſcovered after a 
long courſe of deſcents, the lawyers not only endeavoured 
to inveſtigate him by taking the next relation of the whole 
blood to the perſon laſt in polleſſion ; but, alſo, conſidering 
that a preference had been given to males (by virtue of the 
ſecond canon) through the whole courſe of lineal deſcent 
from the firſt purchaſor to the preſent time, they judged 
it more likely that the lands ſhould have deſcended to the 
Jaſt tenant from his male than from his female anceſtors ; 
from the father (for inſtance) Tather than from the mother z 
from the father's father, rather than the father's mother: 
and therefore they hunted back the inheritance (if I may 
be allowed the expreſſion) through the male line ; and gave 
it to the next relations on the fide of the father, the father's 
father, and ſo upwards; imagining with reaſon that this 
was the molt probable way of continuing it in the line of 
the firſt purchaſor. A conduct much more rational than 
the preference of the agnat; by the Roman Jaws: which, 
as they gave no advantage to the males in the firſt inſtance 
or direct lineal ſucceſſion, had no reaſon for preferring them 
in the tranſverſe collateral one: upon which account this 

preference was very wiſely aboliſhed by Juſtinian. 


THAT. this was the true foundation of the preference of 
the agnati or male ſtocks in our law, will farther appear if 
we conſider, that, whenever the lands have notoriouſly def. 
cended to a man from his mother's fide, this rule is totally 
reverſed, and no relation of his by the father's fide, as ſuch, 
can ever be admitted to them; becauſe he cannot poſſibly 
be of the blood of the firſt purchaſor. And ſo, e corverſa, 
if the lands deſcended from the father*s fide, no relation 


of the mother, as ſuch, ſhall ever inherit. So alſo, if 
they 
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they in fact deſcended to John Stiles from his father's mo- 
ther Cecilia Kempe; here not only the blood of Lucy Ba- 
ker his mother, but alſo of George Stiles his father? s fa- 
ther, is perpetually excluded. And, in like manner, if 
they be known to have deſcended from Frances Holland 
the mother of Cecilia Kempe, the line not only of Lucy 
Baker, and of George Stiles, but alſo of Luke Kempe the 
father of Cecilia, is excluded. Whereas when the ſide from 
which they deſcended is forgotten, or never known, (as in 
the caſe of an eſtate newly purchaſed to be holden ut feu- 
dum antiquum) here the right of inheritance firſt runs up all 
the father's ſide, with a preference to the male ftocks in 
every inſtance; and if it finds no heirs there, it then, and 
then only, reſorts to the mother's ſide ; leaving no place 
untried, in order to find heirs that may by poſſibility be 
derived from the original purchaſor. The greateſt proba- 
bility of finding ſuch was among thoſe deſcended from the 
male anceſtors; but, upon failure of iſſue there, they may 
poſſibly be found among thoſe derived from the females. 


THr1s I take to be the true reaſon of the conſtant pre- 
ference of the agnatic ſucceſſion, or iſſue derived from the 
male anceſtors, through all the ſtages of collateral inheri- 
tance ; as the ability for perſonal ſervice was the reaſon for 
preferring the males at firſt in the direct lineal ſucceſſion. 
We ſee clearly, that, if males had been perpetually ad- 
mitted, in utter excluſion of females, the tracing the inhe- 
ritance back through the male line of anceſtors muſt at laſt 
have inevitably brought us up to the firſt purchaſor, but, 
as males have not been perpetually admitted, but only gene- 
rally preferred ; as females have not been utterly excluded, 
but only generally poſiponed to males; the tracing the inhe- 
ritance up thraugh the male ſtocks, will not give us abſo- 
lute demonſtration, but only a ſtrong probability, of arriv- 
ing at the firſt purchaſor ; which, Joined with the other 
probability, of the wholeneſs or nay of blood, will 


fall ſhort of a certainty, | 
Berory 
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BerorE we conclude this branch of our enquiries, it 
may not be amiſs to exemplify theſe rules by a ſhort ſketch 
of the manner in which we muſt ſearch for the heir of a 
perſon, as Jobn Stiles, who dies ſeiſed of the land which he 
acquired, and which therefore he held as a feud of indefi- 
nite antiquity (p). 


In the firſt place ſucceds the eldeſt ſon, Matthew Stiles, 
or his iſſue : (ne 1.)—if his line be extinct, then Gilbert 
Stiles, and the other ſons reſpectively, in order of birth, 
or their iſſue : (n' 2.)—in default of theſe, all the daugh- 
ters together, Margaret and Charlotte Stiles, or their iſſue. 
ne 3, — On failure of the deſcendants of Fobn Stiles him- 
ſelf, the iſſue of Geoffrey and Lucy Stiles, his parents, is 
called in: viz. firſt, Francis Stiles, the eldeſt brother of 
the whole blood, or his iſſue : (n' 4.) —then Oliver Stiles, 
and the other whole brothers, reſpeQively, in order of 
birth, or their iſſue : (ne 5.) — then the ſiſters of the whole 
blood all together, Bridget and Alice Stiles, or their iſſue. 
(ne 6.) — In defect of theſe, the iſſue of George and Ce- 
cilia Stiles, his father's parents ; reſpe& being ſtill had to 
their age and ſex,: (ne 7, — then the iſſue of Walter and 
Chriſtian Stiles, the parents of his paternal grandfather : 
(ne 8.) — then the iſſue of Richard and Anne Stiles, the 
parents of his paternal grandfather's father: (ne g.) — and 
ſo on in the paternal grandfather's paternal line, or blood 
of Walter Stiles, in infinitum. In defect of theſe, the iſſue 
of William and Jane Smith, the parents of his paternal 
grandfather's mother: (ne 10.) — and ſo on in the paternal 
grandfather's maternal line, or blood of Chriſtian Smith, 
in infinitum ; till both the immediate bloods of George 
Stiles, the paternal grandfather, are ſpent. —Then we muſt 
reſort to the iſſue of Luke and Frances Kempe, the parents 
of Fobn Stiles's paternal grandmother: (ne r1.)—then to the 
iſſue of Thomas and Sarah Kempe, the parents of his pater- 
nal grandmother's father: (ne 12.) — and ſo on in the pater- 
nal grandmother's paternal line, or blood of Luke Kempe, 


(p) See the table of deſcents annexed. [ f 
: : in 
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in infinitum — In default of which, we muſt call in the 
ﬀMue of Charles and Mary Holland, the parents of his 
paternal grandmother's mother: (ne 13.)——and fo on 
in the paternal grandmother's maternal line, or blood 
of Frances Holland in infinitum ; till both the immediate 
bfoods of Cecilia Kempe, the paternal grandmother, are 
alſo ſpent. —Whereby the paternal blood of Fobn Stiles en- 
tirely failing, recourſe. muſt then, and not before, be had 
to his maternal relations; or the .blood of the Bakers, 
(ne 14, 15, 16.) Willis's (ne 17.) Thorpes, (ne 18, 19.) 
and Whites; (no 20.) in the ſame regular ſucceſſive order 
as in the paternal line. 


Tux ſtudent ſhould however be informed, that the claſs 
no 10, would be poſtponed to no 11, in conſequence of the 
doctrine laid down ar guendo, by juſtice Manwoode, in the 
cafe of Clere and Brocke (q); from whence it is adopted 
by ford Bacon (t), and fir Matthew Hale (s). And yet, not- 
withſtanding thefe reſpectable authorities, the compiler of 
this table hath ventured to give the preference therein 
to ne 10 before n® 11; for the following reaſons: r. Be- 
cauſe this point was not the principal queſtion in the caſe 
of Clere and Brooke; but the law concerning it is deliver- 
ed Giter only, and i the courſe of argument, by juſtice 
Manwoode ; though afterwards ſaid to be confirmed by the 
three other juſtices in ſeparate extrajudicial conferences 
with the exporter. 2. Becauſe the chief-juſtice, fir James 
Dyer, in reporting the reſolution of 'the' coutt in what 
ſeems to be the ſame caſe (t), takes no notice of this doc- 
trine. 3. Becauſe it appears from Plowden's report, that 
very many gentlemen of the law were diſſatisfied with this 
poſition of Juſtice Manwoode. 4. Becauſe the poſition it- 
ſelf deſtroys the otherwiſe entire and regular ſymmetry of 
our legal courſe of deſcents, as is manifeſt by inſpeQing 
the table ; and deſtroys alſo that conſtant preference of the 
male locks i in the law of inheritance, for which an addi- 
tional reaſon. is before given, beſides the mere dignity of 


(q) Plowd. 459. (s) H. C. L. 240, 244. 
(r) Elem. c. 1, (t) Dyer: 1; ws 
| blood, 


Ch. 14. of Tarncs. 339 
blood. g. Becauſe it introduces all that uncertainty and 
contradiction, which is pointed out by an ingenious au- 
thor (u); and eſtabliſhes a collateral doctrine, incompatible 
with the principal point reſolved in the caſe of Clere and 
Brooke, viz. the preference of n® 11. fo n® 14. And, 
though that learned writer purpoſes to reſcind the principal 
point then reſolved, in order to clear this difficulty; it is 
apprehended, that the difficulty may be better cleared, 
by rejecting the collateral doctrine, which was never yet 
reſolved at all. 6. Becauſe by the reaſon that is given for 
this doctrine, in Plowden, Bacon, and Hale, (viz. that in 
any degree, paramount the firſt, the law reſpects proximi- 
ty, and not dignity of blood) n® 18 ought alſo to be pre- 
ferred to no 16; which is directly contrary to the eighth 
rule laid down by Hale himſelf (w). 7. Becauſe this poſition 
| ſeems to contradict the allowed doctrine of fir Edward 
Coke (x); who lays it down (under different names) that 
the blood of the Kempes (alias Sandies) ſhall not inherit til! 
the blood of the Stiles's (alias Fairfields) fail. Now the 
blood of the Stiles's does certainly not fail, till both no g 
and n? 10 are extinct, Wherefore nꝰ 11 (being the blood 
of the Kempes) ought not to inherit till then, 8 Becauſe 
in the caſe, Mich. 12 Edw. IV. 14. (y). (much relied on in 
that of Clere and Brooke) it is laid down. as a rule, that 
ce cefluy, que doit inberiter al pere, doit inberiter al fits.” 
And fo fir Matthew Hale (z) ſays, © that though the law 
« excludes the father from inheriting, yet it ſubſtitutes 
« and direQs the deſcent, as it ſhould have been had the 
« father inherited.” Now it is ſettled, by the reſolution 
in Clere and Brooke, that ne 10 ſhould have inherited to 
Geoffrey Stiles, the father, before n® 11; and therefore 
no 10 ought alſo to be 18 8 888 in inheriting to Jobn Stiles, 
the ſon. 


In caſe Jobn Stiles was not himſelf the purchaſor, but 
the eſtate in fact came to him by deſcent from his father, 


(u) Law of inheritances. 2d edit, (y) Fitzh. abr · tit. diſcent, 2 Bro. 
pag. 30, 38, 61, 62, 66. abr. t. diſcent. 3. 

(w) Hiſt, C. L. 247. (2) Hiſt, C. L. 243. 

(x) Co. Litt, 12 Hawk, abr, in bc. 


mother, 
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mother, or any higher anceſtor, there is this difference; 
that the blood of that line of anceſtors, from which it did 
not deſcend, can never inherit. Thus, if it deſcended from 
Geoffrey Stiles, the father, the blood of Lucy Baker, the 
mother, is perpetually excluded: and ſo, vice verſa, if it 
defcended from Lucy Baker, it cannot deſcend to the blood 
of Geoffrey Stiles. This, in either caſe, cuts off one half 
of the table from any poſſible ſucceſſion. And farther, if 
it.can be ſhewn to have deſcended from George Stiles, this 
cuts off three fourths ; for now the blood not only of Lu- 
cy Baker, but alſo of Cecilia Kempe, is excluded. If, 
laſtly, it deſcended from Walter Stiles, this narrows the 
ſucceſſion {till more, and cuts off ſeven. eights of the table; 
for now, neither the blood, of Lucy Baker, nor of Ceci- 
lia Kempe, nor of Chriſtian Smith, can ever ſucceed to. 
the inheritance. . And the like rule will hold en. ene 
from any other anceſtors. 


Tux ſtudent ſhould bear in mind, that, during this whole 
proceſs, Jobn Stiles is the perſon ſuppoſed to have been 
laſt actually ſeiſed of the eſtate. For if ever it comes to 
veſt in any other perſon, as heir to Jobn Stiles, a new or- 
der of ſucceſſion muſt be obſerved upon the death of ſuch 
heir; ſince he, by his own ſeiſin, now becomes himſelf 
an anceſtor, or ſlipes, and muſt be put in the place of Jobn 
Stiles. The figures therefore denote the order, in which 
the ſeveral claſſes would ſucceed to Fobn Stiles, and not to 
each other : and, before we ſearch for an heir in any of 
the higher figures, (as no 8.) we mult be firſt aſſured that 
all the lower claſſes (from n* 1 to 7 70 were extinct, at Jobn 
Stiles's deceaſe. 
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CHaPTER THE FIPTEENTH. 


Or TITLE By PURCHASE, AND PIRST 
BY ESCHEAT. 


URCHASE, perguiſitio, taken in its largeſt and moſt 
extenſive ſenſe, is thus defined by Littleton (a) ; the 
poſſeſſion of lands and tenements, which a man hath by his 
own act or agreement; and not by deſcent from any of his 
anceſtors or kindred In this ſenſe it is contradiſtinguiſhed 
from acquiſition by a right of blood, and includes every o- 
ther method of coming to an eſtate, but merely that by inhe- 
ritance; herein the title is veſted in a perſon, not by his own 
act or agreement, but by the ſingle operation of law (b). 


PURCHASE, indeed, in its vulgar and confined acceptati- 


on, is applied only to ſuch acquiſitions of land, as are ob- 
tained by way of bargain and ſale, for money, or ſome other 
valuable conſideration, But this falls far ſhort of the legal 
idea of purchaſe: tor, ifI give land freely to another, he is 
in the eye of the law a purchaſor (e); and falls within Lit- 
tleton's definition, for he comes to the eſtate by his own 
agreement, that is, he conſents to the gift. A man who 
has his father's eſtate ſettled upon him in tail, before he is 
born, is alſo a purchaſor ; for he takes quite another eſtate 
than the law of deſcents would have given him. Nay, even 
if the anceſtor deviſes his eſtate to his heir at law by will 
with other limitations, or in any other ſhape than the courſe 
of deſcent would direct, ſuch heir ſhall take by purchaſe (d). 
But if a man, ſeiſed in fee, deviſes his whole eſtate to his 
heir at law, ſo that the heir takes neither a greater nor a 


| (e) Bid. 
1e) &. "Lat. 18. Rees | (d) Lord Raym. 948. 
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' leſs eſtate by the deviſe than he would have done without 
it, he ſhall be adjudged to take by deſcent (e), even though 
it be charged with incumbrances (f); for the benefit of cre- 
ditors, and others, who have demands.on the eſtate of 
the anceſtor. If a remainder be limited to the heirs of 
Sempronius, here Sempronius himſelf takes nothing; but, 
if he die during the continuance of the particular eſtate, 
his heirs ſhall take as purchaſors (g). But, if an eſtate be 
made to A for life, remainder to his right heirs in fee, his 
heirs ſhall take by deſcent : for it is an antient rule of law, 
that where-ever the anceſtor takes an eſtate for life, the 


heir cannot by the ſame conveyance take an eſtate in fee by 


purchaſe, but only by deſcent (h). And, if A dies before en- 
try, ſtill his heir ſnall take by defcent, and not by purchaſe ; 
for, where the heir takes any thing that might have veſted 
in the anceſtor, he takes by way of deſcent (i). The an- 
ceſtor, during his lite, beareth in himſelf all his heirs (k); 
and therefore, when once he is, or might have been feiſed 
of the land, the inheritance fo limited to his heirs veſts in 
the anceſtor himſelf : and the word “ heirs?” in this caſe 
is not eſteemed a word of purchaſe, but a word of /imita- 
tion, enuring ſo as to encreaſe the eſtate of the anceſtor 
from a tenancy for life to a fee-fimple. And, had it been 
otherwiſe, had the heir (who is uncertain till the death of 
the anceſtor) been allowed to take as a purchaſor originally 
nominated in the deed, as muſt have been the caſe if the 
remainder had been expreſsly limited to Matthew or Tho- 
mas by name; then, in the times of ſtrict feodal tenure, 
the lord would have been defrauded by fuch a limitation of 
the fruits of his figniory, ariſing from a deſcent to the heir. 


Wrar we call purchaſe, perguiſitia, the feudiſts call con- 
queſt, conquaeſius, or conquiſitio (): both denoting any means 
of acquiring an eſtate out of the common courſe of inhe- 
ritance. And this is ſtill the proper phraſe in the law of 
Scotland (m); as it was among the Norman juriſts, who 


(e) 1 Roll. Abr. 626. (i) 1 Rep. 98. 
(f) Salk. 241. Lord Raym. 728. (k) Co. Litt- 23. | 
(g) 1 Roll. Abr. 627. (1) Crag. J. 1. 7. 10-F. 18. 


(h) 1 Rep 104 2 Ley, Co. Raym. 334. (m) Dalrymple of feuds, 210. 


ſtiled 
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ſtiled the firſt purchaſor (that is, he who firſt brought the 
eſtate into the family which at preſent owns it) the con- 
queror or conguereur (n). Which ſeems to be all that was 
meant by the appellation which was given to William the 
Norman, when his manner of aſcending the throne of 
England was, in his own and his ſucceſfors? charters, and 
by the hiftorians of the times, entitled conguaeſtus, and him- 
felf conquaefter or conguiſitor (o); ſignifying, that he was the 
firſt of his family who acquired the crown of England, and 
from whom therefore all future claims by deſcent muſt be 
derived: though now, from our diſuſe of the feodal ſenſe 
of the word, together with the reflexion of his forcible 
method of acquiſition, we are apt to annex the idea of vice 
tory to this name of congueſt or conguiſition; a title which, 
however juſt with regard to the crown, the conqueror ne- 
ver pretended with regard to the rea/m of England ; nor, in 
fat, ever had (p). 


THe difference in effect, between the acquiſition of an 
eſtate by deſcent and by purchaſe, conſiſts principally in 
theſe two points: 1. That by purchaſe the eſtate acquires a 
new inheritable quality, and is deſcendible to the owner's 
blood in general, and not the blood only of ſome particular 
anceſtor, For, when a man takes an eſtate by purchaſe, he 
takes it not ut feudum paternum or maternum, which would 
deſcend only to the heirs by the father's or the mother's ſide : 
but he takes it wt feudum antiquum, as a feud of indefinite an- 
tiquityz whereby it becomes inheritable to his heirs ge- 


neral, firſt of the paternal, and then of the maternal line (q). 


2. An eſtate taken by purchaſe will not make the heir an- 
ſwerable for the acts of the anceſtor, as an eſtate by deſcent 
will, For, if the anceſtor, by any deed, obligation, cove- 
nant, or the like, bindeth himſelf and his heirs, and dieth; 
this deed, obligation, or covenant, ſhall be binding upon the 
heir, ſo far forth only as he had any eſtate of inheritance 


veſted in him (or in ſome other in truſt for him) (r) by de- 


(n) Gr. Couſtum, Glaſſ. c. 25. p. 40. (q) See page 236. 
(o) Spelm. GT 4 ATE (r) Stat. 29 Car. II. c. 3. 


(p) See Book I. ch. 3. | 
Q_2 ſcent 
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ſcent from that anceſtor, ſufficient to anſwer the charge (s); 
whether he remains in poſſeſſion, or hath aliened it before 
action brought (t): which ſufficient eſtate is in law called 
aſſets; from the French word, afſez, enough (u). There- 
fore if a man covenants, for himſelf and his heirs, to keep 
my houſe in repair, I can then (and then only) compel his 
heir to perform this covenant, when he has an eſtate ſuffi- 
cient for this purpoſe, or aſſets, by deſcent from the cove- 
nantor : for though the cavenant deſcends to the heir, whe- 
ther he inherits any eſtate or no, it lies dormant, and is not 
compulſory, until he has aſſets by deſcent (v) 


Tuis is the legal ſignification of the word perquiſitio, or 
purchaſe; and in this ſenſe it includes the five following me- 
thods of acquiring a title to eſtates: 1. Eſcheat. 2. Occu- 
pancy. 3. Preſcription. 4. Forfeiture. 5. Alienation, Of 
all theſe in their order, 


I. EscHEAT, we may remember (w), was one of the fruits 
and conſequences of feodal tenure. The word itſelf is ori- 
ginally French or Norman (x), in which language it ſigni- 
fies chance or accident; and with-us denotes an obſtruction 
of the courſe of deſcent, and a conſequent determination of 
the tenure, by ſome unforeſeen contingency : in which caſe 
the land naturally reſults back, by a kind of reverſion, to 
the original grantor or lord of the fee (y). 


EsCHEAT therefore being a title frequently veſted in 
the lord by inheritance, as being the fruit of a ſigniory to 
which he was intitled by deſcent, (for which reaſon the 
lands eſcheating ſhall attend the ſigniory, and be inhe- 
ritable by ſuch only of his heirs as are capable of in- 
heriting the other (z), it may ſeem in ſuch caſes to fall 
more properly under the former general head of acquiring 
title to eſtates, v/z. by deſcent, (being veſted in him by act of 


(e) 1 P. Ws, 77). (*) E/chet or tvehet, formed from the 
80 Stat. 3 & 4 W. & M. c. 14. verb ejchoir or &chiir, to happen. 

(u) Finch law. 119. (y) 1 Feud. 86, Co. Litt, 13. 

(v) Finch. Rep. 86. __ (z} Co. Litt. 13. 


(w) See pag. 72. 
- law, 
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law, and not by his own act or agreement) than under the 


preſent, by purchaſe. But it muſt be remembered that in 
order to complete this title by eſcheat, it is neceſſary that 
the lord perform an act of his own, by entering on the 
lands and tenements ſo eſcheated, or ſuing out a writ of e 
cheat (a): on failure of which, or by doing any a@ that 
amounts to an implied waiver cf his right, .as by accepting 
homage or rent of a ſtranger who uſurps the poſſeſſion, 
his title by eſcheat is barred (b). It is therefore in ſome 
reſpeQ a title acquired by his own act, as well as by act of 
law. Indeed this may alſo be ſaid of deſcents themſelves, 
in which an entry or other ſeiſin is required, in order to 
make a complete title; and therefore this diſtribution by 


our legal writers ſeems in this reſpect rather inaccurate : 


for, as eſcheats muſt follow the nature of the ſigniory to 
which they belong, they may veſt by either purchaſe or deſ- 
cent, according as the ſigniory is veſted. And, though fir 
Edward Coke conſiders the lord by eſcheat as in ſome reſ- 
peas the aſſignee of the laſt tenant (c), and therefore ta- 
king by purchaſe; yet, on the other hand, the lord is more 
frequently conſidered as being u/timus barres, and therefore 
taking by deſcent in a kind of caducary ſucceſſion. 


Tux law of eſcheats, is founded upon this ſingle princi- 


ple, that the blood of the perſon laſt ſeizes in fee ſimple is, 
by ſome means or other, utterly extind and gone: and, 
ſince none can inherit his eſtate but ſuch as are of his blood 
and confanguinity, it follows as a regular conſequence, that 
when ſuch blood is extinct, the inheritance itſelf muſt fail; 
the land muſt become what the feoda} writers denominate 
feudum apertum; and muſt reſult back again to the land of 
the fee, by whom, or by thoſe whoſe eſtate he hath, it 
was given. 


FscHrarTs are frequently divided into thoſe propter de- 
feflum ſanguinis, and thoſe propter delictum tenentis: the one 
ſort, if the tenant dies without heirs: the other, if his 
blood be attainted (d). But both theſe ſpec ies may well be 


{a) Bro. Abr. ti“. eſcheat. 26. (e) 1 laſt. 217. 
(b) 161, tit. acceptance. 25. Co. Litt. 268. (d) Co. Litt. 13. 92. 
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comprehended under the firſt denomination only; for he 
that is attainted ſuffers an extinction of his blood, as well 
as he that dies without relations. The inheritable quality 
1s expunged in one inſtance, and expires in the other; or, 
as the doctrine of eſcheats is very fully expreſſed in Fleta 
(e), & dominus capitalis feodi leco baeredis habetur, queties 
4e per defectum vel delictum extinguitur ſanguis tenentis.“ 


Es chEArs therefore ariſing merely upon the deficiency 
of the blood, whereby the deſcent is impeded, their doc- 
trine will be better illuſtrated by conſidering the ſeveral 
caſes wherein hereditary blood may be deficient, than by 
any other method whatſoever. 


I, 2, 3. The firſt three caſes, wherein inheritable blood is 
wanting, may becolleQed from the rules of deſcent laid down 
and explained in the preceding chapter, and therefore will 
need very little illuſtration or comment. Firſt, when the te- 
nant dies without any relations on the part of any of his an- 
ceſtors: ſecondly, when he dies without any relations on the 
part of thoſe anceſtors from whom his eſtate deſcended : 
thirdly, when he dies without any relations of the whole 
blood. In two of theſe caſes the blood of the firſt purcha- 
ſor 1s certainly, i in the other it is probably, at an end; and 
therefore in all of them the law direQs, that the land ſhall 
eſcheat to the lord of the fee: for the lord would be ma- 
niteſtly prejudiced, if, contrary to the inherent condition 


tacitly annexcd to all feuds, any perſon ſhould be ſuffered 


to ſucceed to lands, who is not of the blood of the firſt 
feudatory, to whom for his perſonal merit the eſtate is ſup- 
poſed to have been granted. 


4. A MONSTER, which hath not the ſhape of mankind, 
but in any part evidently bears the reſemblance of the brute 
creation, hath no inheritable blood, and cannot be heir to 
any land, albeit it be brought forth in marriage: but, al- 
though it hath deformity in any part of its body, yet if it 


(e) J. 6. c. 1. 
hath 
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hath human ſhape, it may be heir (f). This is a very anti- 
ent rule in the law of England (g); and its reaſon is too ob- 
vious, and too ſhocking, to bear a minute diſcuſſion. The 
Roman law agrees with our own in excluding ſuch births 
from ſucceſſions (h): yet accounts them, however, chil- 


dren in ſome reſpects, where the parents, or at leaft the 


father, could reap any advantage thereby (i); (as the jar 
trium liberorum, and the like) eſteeming them the misfor- 
tune, rather than the fault of that parent. But our law 
will not admit a birth of this kind to be ſuch an iſſue, as 
ſhall intitle the huſband to be tenant by the courteſy (Y; 
becauſe it is not capable of inheriting. And therefore, if 
there appears no other heir than ſuch a prodigious birth, 
the land ſhall eſcheat to the lord. 


\ 


5. BASTARDS are incapable of being heirs. Baſtards, 
by our law, are ſuch children as are not born either in law- 
ful wedlock, or within a competent time after its determi- 
nation (I). Such are held to be nullius filii, the ſons of no- 
body; for the maxim of the law is, qui ex damnato coitu 
naſcuntur, inter liberos non computantur (m). Being thus the 
ſons of nobody, they have no blood in them, at leaſt no in- 


heritable blood; conſequently none of the blood of the firſt 


purchaſor : and therefore, if. there be no other claimant 
than ſuch illegitimate children, the land ſhall eſcheat to the 
lord (n). The civil law differs from ours in this point, 
and allows a baſtard to ſucceed to an inheritance, if after 
its birth the mother was married to the father (o): and al» 
ſo, if the father had no lawful wife or child, then, even if 
the concubine was never married to the father, yet ſhe and 
her baſtard ſon were admitted each to one twelfth of the in- 
heritance (p). and a baſtard was likewiſe capable of ſuc» 


(f) Co. Litt. 7. 8: BraQon, I. 1. c. 6. @ 1. 8. Ir. g. c. 30. 
(g) Qui contra fer mam humani ge- (h) FF. 1. 5: 14 


weris converſo more procreantur, wt fi (i) F. 50. 16. 135. Paul. 4. ſent. g. - 


mulier monſtroſum wel prodigieſum e- F. 63. 

nixa ſit, inter liberes non computantur. (&) Co. Litt. 29. 
Partus tamen, cui natura aliguantu- (1) See Bock I. ch. 16. 
lum addiderit vel diminuerit, ut fa ſex im) Co. Lit. 3, 

vel tantum quatuor digitos habuerit, (a) Finch, Law. 117. 
bene debet inter liberos connumerari: (o) Nv. &g. c. 8, 

et, fi membra ſint inutihia aut tortue= (p) Bid. c. 12, 


fo, non tamen off partus merſtreſus, 


Q 4 ceeding 
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ceeding to the whole of his mother's eſtate, although ſhe 
was never married; the mother being ſufficiently certain, 
though the father is not (q). But our law, in favour of 
marriage, is much leſs indu'gent to baſtards, 


Turxx is indeed one inſtance, in which our law has 
ſhewn them ſome little regard, and that is uſually termed 
the caſe of baſlard eignè aud mulier puiſne. This happens 
when a man has a baſtard ſon, and afterwards marries the 
mother, and by her has a legitimate ſon, who in the lan- 
guage of the law is called a mulier, or as Glanvil (r) ex- 
preſſes it in his Latin, filius mulieratus; the woman be- 
fore marriage being concubina, and afterwards mulier. Now 
here the eldeſt ſon is baſtard, or baſtard eiſus; and the 
younger ſon is legitimate, or mulier fuiſne. If then the fa- 
ther dies, and the baſtard eigne enters upon his land, and 
enjoys it to his death, and dies ſcized thereof, whereby 
the inheritance deſcends to his iſſue; in this caſe the mulier 
Puiſre, and all other heirs, (though minors, feme-coverts, 
or under any incapacity whatſoever) are totally barred of 
their right (s). And this, 1. as a puniſhment on the mulier 
for his negligence, in not entering during the baſfard's life, 
and evicting him. 2. Becauſe the law will not ſuffer a man 
to be baſtardized after his death, who entered as heir and 
died ſciſed, and ſo paſſed for legitimate in his life time. 3. 
Becauſe the canon law (following the civil) did allow ſuch 
ba//ard eigne to be legitimate, on the ſubſequent marriage 
of his mother: and therefore the laws of England (though 
they would not admit either the civil or canon law to rule 
the inheritance of this kingdom, yet) paid ſuch a regard 
to a perſon thus peculiarly circumſtanced, that, after the 
land had deſcended to his iſſue, they would not unravel the 
matter again, and ſuffer his eſtate to be ſhaken. But this 
indulgence was ſhewn to no other kind of baſtard; for, if 
the mother never was married to the father, ſuch baſtard 
-* could have no-colourable title at all (t). 


Cod. 6. 67. g. Litt. F. 399. Co. Litt. 2 
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As baſtards cannot be heirs themſelves, ſo neither can 
they have any heirs but thoſe of their own bodies. For, as 
all collateral kindred conſiſts in being derived from the ſame 
common anceſtor, and as a baſtard has no legal anceſtors, 
he can have ro collateral kindred ; and, conſequently, can 
have no legal heirs, but ſuch as claim by a lineal deſcent 
from himſelf. And therefore, if a baſtard purchaſes land, 
and dies ſeized thereof without iſſue, and inteſtate, the land 
ſhall eſcheat to the lord of the fee (u). 


6. ALtexs alſo are incapable of taking by deſcent, or in- 
heriting (w): for they are not allowed to have any inherit- 
able blood in them; rather indeed upon a principle of na- 
tional or civil policy, than upon reaſons ſtrictly feodal. 
Though, if lands had been ſuffered to fall into their hands 
who owe no allegiance to the crown of England, the de- 
ſign of introducing our feuds, the defence of the kingdom, 
would have been defeated. Wherefore if a man leaves no 
other relations but aliens, his land ſhall eſcheat to the lord. 


As aliens cannot inherit, fo far they are on a level with 
baſtards; but, as they are alſo diſabled to hold by purchaſe 
(x), they are under till greater diſabilities. And, as they 
can neither hold by purchaſe, nor by inheritance, it is al- 
moſt ſuperfluous to ſay that they can have no heirs, ſince 
they can have nothing for an heir to inherit: but ſo it is 
expreſsly holden (y), becauſe they have not in them any 
inheritable blood. 


And farther, if an alien be made a denizen by the 
king's letters patent, and then purchaſe lands, (which the 
law allows ſuch a one to do) his ſon, born before his deni- 
zation, ſhall not (by the common law) inherit thoſe lands; 
but a ſon born afterwards may, even though his elder bro- 
ther be living; for the father, before denization, had no 
inheritable blood to communicate to his eldeſt ſon; but by 


(u) Bract. J. 2. c. 9, Co. Litt, 244 (x) bid. 2. 
(w) Co. Liu. 8. (y) bid. 1 Lev. 59. 


\ 


\ 


deniza- 


| 1 
6 
* 
* 
Y 
* 
1 9 
: 
8 


CM 
: : 


"De T 


250 The Ricnrts Book If, 


denization it acquires an hereditary quality, which will be 
tranſmitted to his ſubſequent poſterity. Yet, if he had 
been naturalized by a& of parliament, ſuch eldeſt fon 
might then have inherited; for that cancels all defects, 
and is allowed to have a retroſpeQive energy, which ſim- 
ple denization has not (2). 


SIR Edward Coke (a) alſo holds, that if an alien com- 
eth into England, and there hath iſſue two ſons, who are 
thereby natural born ſubjects; and one of them purchaſes 
land, and dies; yet neither of theſe brethren can be heir to 
the other. For the commune vinculum, or common ſtock of 
their conſanguinity, is the father; and, as he had no inhe- 
ritable blood in him, he could communicate none to his 
ſons; and, when the ſons can by no poſſibility be heirs to 
the father, the one of them ſhall not be heir to the other, 
And this opinion of his ſeems founded upon ſolid princi- 
ples of the antient law; not only from the rule before 
cited (b), that ceſiuy, que doit inberiter al pere, doit inbe- 
riter al fits; but alſo becauſe we have ſeen that the only 
feodal foundation upon which newly purchaſed land can 
poſſibly deſcend to a brother, is the ſuppoſition and fiction 
of law; that it deſcended from ſome one of his anceſtors ; 
but in this caſe as the immediate anceſtor was an alien, from 
whom it could by no poſſibility deſcend, this ſhould deſtroy 
the: ſuppoſition, and impede the deſcent, and the land 
ſhould be inherited ut feudum firiffe novum; that is, by 
none but the lineal deſcendants of the purchaſing brother; 
and, on failure of them, ſhould eſcheat to the lord of the 
fee. But this opinion hath been fince over-ruled' (o): and 
it is now held for law, that the ſons of an alien, born here, 
may inherit to each other. And reaſonably enough upon 
the whole: for, as (in common purchaſes) the whole of the 
ſuppoſed deſcent from indefinite anceſtors is but fiQtitious, 
the law may as well ſuppoſe the requiſite anceſtor as ſup- 
poſe the requiſite deſcent. 


(2) Co. Litt. 129. (b) See Page 223 and 239. 
(a) 1 laſt. 8. (c) 1 Ventr. 473. 1 Lev, 59. I Sid. 193. 
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Ir is alſo enacted, by the ſtatute 11 & 12 2 W. III. c. 6. 
that all perſons, being natural-born ſubjects of the king, 
may inherit and make their titles by deſcent from any of 
their anceſtors lineal or collateral ; although their father, 
or mother, or other anceſtor, by, from, through, or under 
whom they derive their pedigrees, were born out of the 
king's allegiance. But inconveniences were afterwards ap- 
prehended, in caſe perſons ſhould thereby gain a future ca- 
pacity to inherit, who did not exiſt at the death of the per- 
ſon laſt ſeized. As, if Francis the elder brother of John 
Stiles be an alien, and Oliver the younger be a natural- born 
ſubject, upon John's death without iſſue his lands will deſ- 
cend to Oliver the younger brother: now, if afterwards 
Francis hath a child, it was feared, that under the ſtatute 
of king William, this new-born child might defeat the eſtate 
of his uncle Oliver. Wherefore it is provided, by the ſta- 
tute 25 Geo. II. c. 39. that no right of inheritance ſhall 
accrue by virtue of the former ſtatute to any perſons what- 
ſoever, unleſs they are in being and capable to take as heirs 
at the death of the perſon laſt feiſed:—with an exception 
however to the caſe, where lands ſhall deſcend to the daugh- 
ter of an alien; which daughter ſhall reſign ſach inherit- 
ance to her firſt-born brother, or divide it with her after- 
born ſiſters, according to the ufual rule (d) of A Ar. by 
the common law. 


7. By attainder alſo, for treaſon or other felony, the 
blood of the perſon attainted is ſo corrupted, as to be ren- 
dered no longer inheritable. 


GREAT care muſt be taken to diſtinguiſh between for- 
feiture of lands to the king, and this ſpecies of eſcheat to 
the lord; which, by reaſon of their ſimilitude in ſome cir- 
cumſtances, and becauſe the crown is very ſrequently the 


immediate lord of the fee, and therefore entitled to both, 


have been often confounded together, Forfeiture of lands, 
and of whatever elſe the offender poſſeſſed, was the doctrine 
of the old Saxon law (e), as a part of puniſhment for the 


d) See pag. 208 and 214. (e) LL. Alfred. c. 4. LL. Canzt. c. 54. 
| offence; 
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offence; and does not at all relate to the feodal ſyſtem, nor 
is the conſequence of any ſigniory or lordſhip paramount (f): 
but, being a prerogative veſted in the crown, was neither 
ſuperſeded nor diminiſhed by the introduction of the Nor- 
man tenures; a fruit and conſequence of which eſcheat 
muſt undoubtedly be reckoned. Eſcheat therefore operates 
in ſubordination to this more antient and ſuperior law of 
forfeiture. ' | 


Tux doQrine of eſcheat upon attainder, taken fingly, is 
this: that the blood of the tenant, by the commiſſion of 
any felony, (under which denomination all treaſons were 
formerly (g) compriſed) is corrupted and ſtained, and the 
original donation of the ſeud is thereby determined, it being 
always granted to the vaſal on the implied condition of dum 
bene ſe geſſerit. Upon the thorough demonitration of which 
guilt, by legal attainder, the feodal covenant and mutual 
bond of fealty are held to be broken, the eſtate inſtantly falls 
back from the offender to the lord of the fee, and the in- 
heritable quality of his blood is extinguiſhed and blotted 
out for ever. In this ſituation the law of feodal eſcheat 
was brought into England at the conqueſt; and in general 
ſuperadded to the antient law of forfeiture. In conſequence 
of which corruption and extinction of hereditary blood, 
the land of all felons would immediately inveſt in the lord, 
but that the ſuperior law of forfeiture intervenes, and inter- 
cepts it in its paſſage; in caſe of treaſon, for ever; in caſe 
of other felony, for only a year and a day, after which time 
it goes to the lord in a regular courſe of eſcheat (h), as it 
would have done to the heir of the felon in caſe the feodal 
tenures had never been introduced, And that this is the 
true operation and genuine hiſtory of eſcheats will moſt evi- 
dently appear from this incident to gavelkind lands, (which 
ſeem to be the old Saxon tenure) that they are in no caſe 
ſubje& to eſcheat for felony, though they are liable to for- 
feiture for treaſon (1), 


(f) 2 Inſt. 64. Salk. 85. | (h) 2 Inſt. 46. 
(gs) 3 Inſt, 15. Stat. 25, Edw. III. c. (i) Somner. 53. Wright. Ten. 118. 


A. Y, 12. 
As 
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As a conſequence of this doctrine of eſcheat, all lands 


of inheritance immediately reveſting in the lord, the wife 


of the felon was liable to loſe her dower, till the ſtatute x 
Edw. VI. c. 12. enacted, that albeit any perſon be attaint- 
ed of miſpriſion of treaſon, murder, or felony, yet his wife 
ſhall enjoy her dower. But ſhe has not this indulgence 
where the antient law of forfeiture operates, for it is ex- 
preſsly provided by the ſtatute 5 & 6 Edw, VI. c. 11. that 
the wife of one attaint of high treaſon ſhall not be endow- 
ed at all, 


HiTHERTO we have only ſpoken of eſtates veſted in the 
offender, at the time of his offence, or attainder. And 
here the law of fofeiture ſtops; but the law of eſcheat pur- 
ſues the matter ſtill farther. For, the blood of the tenant 
being utterly corrupted, and extinguiſhed, it follows, not 
only that all he now has ſhould eſcheat from him, but alſo 
that he ſhould be incapable of inheriting any thing for the 
future. This may farther illuſtrate the diſtinction between 
forfeiture and eſcheat. If therefore a father be ſeized in 
fee, and the ſon commits treaſon and is attainted, and then 
the father dies: here the land ſhall eſcheat to the lord; be- 
cauſe the ſon, by the corruption of his blood, is incapa- 
ble to be heir, and there can be no other heir during his 
life: but nothing ſhall be forfeited to the king, for the ſon 
never had any intereſt in the lands to forfeit (k). In this 
caſe the eſcheat operates, and not the forfeiture; but in 
the following inſtance the forfeiture works, and not the 
eſcheat. As where a new felony | is created by act of par- 
liament, and it is provided (as is frequently the caſe) that 
it ſhall not extend to corruption of blood : here the lands 
of the felon ſhall not eſcheat to the lord, but yet the pro- 
fits of them ſhall be forfeited to the king ſo long as the of- 
fender lives (1), 


THERE is yet a farther conſequence of the corruption 
and extinction of hereditary blood, which is this: that the 


(k) Co, Litt. 13. (1) 3 laſt. 47. 
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perſon attainted ſhall not only be incapable himſelf of inhe- 
fiting, or tranſmitting his own property by heirſhip, but 
ſhall alſo obſtruct the deſcent of lands or tenements to his 
poſterity, in all caſes where they are obliged to derive their 
title through him from any remoter anceſtor. The channel, 
which conveyed the hereditary blood from his anceſtors to 
him, is not only exhauſted for the preſent, but totally dam- 
med up and rendered i impervious for the future. This is a 
refinement upon the antient law of feuds, which allowed 
that the grandſon might be heir to his grandfather, though 
the ſon in the intermediate generation was guilty of felo- 
ny (m). But, by the law of England, a man's blood is fo 
univerſally corrupted by attainder, that his ſons can neither 
inherit to him nor to any other anceſtor (n), at leaſt on the 
part of their attainted father. 


Tus corruption of blood cannot be abſolutely removed 
but by authority of parliament. The king may excuſe the 
public puniſhment of an offender; but cannot aboliſh the 
private right, which has accrued or may accrue to indivi- 
duals as a conſequence of the criminal's attainder. He may 
remit a forfeiture, in which the intereſt of the crown 1s 
alone concerned : but he cannot wipe away the corruption 
of blood; for therein a third perſon hath an intereſt, the 
Jord who clains by eſcheat. If therefore a man hath a ſon, 
and is attainted, and afterwards pardoned by the king ; 
this ſon can never inherit to his father, or father's anceſ- 
tors: becauſe his paternal blood, being once thoroughly 
corrupted by his father's attainder, muſt continue ſo: but 
if the ſon had been born after the pardon, he might inhe- 
rit; becauſe by the pardon the father is made a new man, 
and may convey new inheritable blood to his after-born 
children (0). 


HEREIN there is however a difference between aliens and 
perſons attainted. Of aliens, who could never by any poſſibi- 
lity be heirs, the law takes no notice: and therefore we have 


m) Van Leeuwen in 2 Feud. 31. (o) Bid. 392. 
n) Co, Lict. 391. | 
ſeen, 
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ſeen, that an alien elder brother ſhall not impede the deſ- 
cent to a natural-born younger brother: But in attainders 
it is otherwiſe: for if a man hath iſſue a ſon, and is attain- 
ted, and is afterwards pardoned, and then hath iſſue a ſe- 
cond ſon, and dies; here the corruption of blood is not re- 
moved from the eldeſt, and therefore he cannot be heir: 
neither can the youngeſt be heir, for he hath an elder bro- 
ther living, of whom the law takes notice, as he once had 
a poſſibility of being heir; and therefore the younger bro- 
ther ſhall not inherit, but the land ſhall eſcheat to the lord: 
though, had the elder died without iſſue in the life of the 
father, the younger ſon born after the pardon might well 
have inherited, for he hath no corruption of blood (p). So 
if a man hath iſſue two ſons, and the elder in the life time 
of the father hath iſſue, and then is attainted and executed, 
and afterwards the father dies, the lands of the father ſhall 
not deſcend to the younger ſon: for the iſſue of the elder, 
which had once a poſſibility to inherit, ſhall impede the 
deſcent to the younger, and the land ſhall eſcheat to the 
lord (q). Sir Edward Coke in this caſe allows (r), that if 
the anceſtor be attainted, his ſons born before the attainder 
may be heirs to each other; and diſtinguiſhes it from the 
caſe of the ſons of an alien, becauſe in this caſe the blood 
was inheritable when imparted to them from 'the father; 
but he makes a doubt (upon the ſame principles, which 
are now over- ruled) (s) whether ſons, born after.the attain- 
der, can inherit to each other; for they never had any in- 
heritable blood in them, 


Uro the whole it appears, that a perſon attainted is net» 
ther allowed to retain his former eſtate, nor to inherit any 
future one, nor to tranſmit any inheritance to his iſſue, ei- 
ther immediately from himſelf, or mediately through him» 
ſelf from any remoter anceſtor ; for his inheritable blood, 
which is neceſfary either to hold, to take, or to tranſmit any 
feodal property, is blotted out, corrupted, and extinguiſhed 
for ever: the conſequence of which is, that eſtates, thus im- 
peded in their deſcent, reſult back and eſcheat to the lord, 


(p) Co. Litt. 8, (r) Co. Litt. &. 
(J Dyer. 48. (s) 1 Hal. P. C. 387. 
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Tuis corruption of blood, thus ariſing from feodal prin- 


ciples, but perhaps extended farther than even thoſe princi- 
ciples will warrant, has been long looked upon as a peculiar 
hardſhip : becauſe, the oppreſſive parts of the feodal te- 
nures being now in general aboliſhed, it ſeems unreaſonable 
to reſerve one of their moſt inequitable conſequences; name- 
ly, that the children ſhould not only be reduced to preſent 
poverty, (which, however ſevere, is ſufficiently juſtified 
upon reaſons of public policy) but aiſo be laid under future 
difficulties of inheritance, on account of the guilt of their 
anceſtors. And therefore in moſt (if not all) of the new 
felonies, created by parliament fince the reign of Henry the 
eighth, it is declared that they ſhall not extend to any cor- 
ruption of blood: and by the ſtatute ) Ann. c. 21. (the 
operation of which is poſtponed by the ſtatute 17 Geo. II. 
c. 39.) it is enacted, that after the death of the pretender, 
and his ſons, no attainder for treaſon ſhall extend to the 
diſinheriting any heir, nor to the prejudice of any perſon, 
other than the offender himſelf: which proviſions have in- 
deed carried the remedy farther than was required by the 
hardſhips above complained of; which is only the future 
obſtruQtion of deſcents, where the pedigree happens to be 
deduced through the blood of an attainted anceſtor. 


Brrokx I conclude this head, of eſcheat, I muſt men- 


tion one ſingular inſtance in which lands held in fee-fimple 
are not liable to eſcheat to the lord, even when their owner 
it no more, and hath left no heirs to inherit them. And 
this is the caſe of a corporation : for if that comes by any 
accident to be diſſolved, the donor or his heirs ſhall have 
the land again in reverſion, and not the lord by eſcheat: 
which is perhaps the only inſtance where a reverſion can be 
expectant on a grant in fee- ſimple abſolute. But the law, 
we are told (t), doth tacitly annex a condition to every ſuch 
gift or grant, that if the corporation be diſſolved, the donor 
of grantor ſhall re-enter; for the cauſe of the gift or grant 


Co. Litt. 13. 
4 Mts faileth. 
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faileth. This is indeed founded upon the ſelf-ſame principle 
as the law of eſcheat; the heirs of the donor being only ſub- 
ſtituted inſtead of the chief lord of the fee: which was for- 
merly very frequently the caſe in ſubinfeucations, or aliena- 
tions of lands by a vaſal to be holden as of himſelf; till that 
practice was reſtrained by the ſtatute of quia emptores, 18 
Edw. I. ſt. 1. to which this very ſingular inſtance ſtill in 
ſome degree remains an exception. 


THERE is one more incapacity of taking by deſcent, 
which, not being productive of any eſcheat, is not properly 
reducible to this head, and yet muſt not be paſſed over in 
ſilence. It is enacted by the ſtatute 11 & 12 Will. III. c. 4. 
that every papiſt who ſhall not abjure the errors of his re- 
ligion by taking the oaths to the government, and making 
the declaration againſt tranſubſtantiation, within ſix months 
after he has attained the age of eighteen years, ſhall be] in- 
capable of inheriting, or taking, by deſcent as well as pur- 
chaſe, any real eſtates whatſoever; and his next of kin, be- 
ing a proteſtant, ſhall hold them to his own uſe till ſuch 
time as he complies with the terms impoſed by the act. This 
incapacity is merely perſonal; it affects himſelf only, and does 
not deſtroy the inheritable quality of his blood, fo as to im- 
pede the deſcent to others of his kindred. In like manner 
as, even in the times of popery, one who entered into reli- 
gion, and became a monk profeſſed, was incapable of inhe- 
riting lands, both in our own (u) and the feodal law; eo quad 
deſiit eſſe miles ſeculi, qui fafus eft miles Chriſti ; nec benefi- 
cium pertinet ad eum qui non debet gerere officium (w). But 
yet he was accounted only civiliter mortuus ; he did not im- 
pede the deſcent to others, but the next heir was intitled to 
his or his anceſtor's eſtate. 


THESE are the ſeveral deficiencies of hereditary blood, 
recognized by the law of England; which, ſo often as they 
happen, occaſion lands to eſcheat to the original proprietary 
or lord. 


(u) Co. Litt. 132. (w) 2 Feud, 21, 
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Tuis corruption of blood, thus ariſing from feodal prin- 
ciples, but perhaps extended farther than even thoſe princi- 
ciples will warrant, has been long looked upon as a peculiar 
hardſhip : becauſe, the oppreſſive parts of the feodal te- 
tures being now in general aboliſhed, it ſeems unreaſonable 
to reſerve one of their moſt inequitable conſequences; name- 
ly, that the children ſhould not only be reduced to preſent 


poverty, (which, however ſevere, is ſufficiently juſtified 


upon reaſons of public policy) but aiſo be laid under future 
difficulties of inheritance, on account of the guilt of their 
anceſtors. And therefore in moſt (if not all) of the new 
felonies, created by parliament fince the reign of Henry the 
eighth, it is declared that they ſhall not extend to any cor- 


ruption of blood: and by the ſtatute 7 Ann. c. 21. (the 


operation of which is poſtponed by the ſtatute 17 Geo. II. 
c. 39.) it is enacted, that after the death of the pretender, 
and his ſons, no attainder for treaſon ſhall extend to the 
diſinheritipg any heir, nor to the prejudice of any perſon, 
other than the offender himſelf: which proviſions have in- 
deed carried the remedy farther than was required by the 
hardſhips above complained of; which is only the future 
obſtruQtion of deſcents, where the pedigree happens to be 
deduced through the blood of an attainted anceſtor. 


Brok I conclude this head, of eſcheat, I muſt men- 
tion one ſingular inſtance in which lands held in fee- ſimple 
are not liable to eſcheat to the lord, even when their owner 
it no more, and hath left no heirs to inherit them. And 
this is the caſe of a corporation: for if that comes by any 
accident to be diſlolved, the donor or his heirs ſhall have 
the land again in reverſion, and not the lord by eſcheat: 
which is perhaps the only inſtance where a reverſion can be 
expeCtant on a grant in fee-hmple abſolute. But the law, 
we are told (t), doth tacitly annex a condition to every ſuch 
gift or grant, that if the corporation be diſſolved, the donor 
of grattor ſhall re-enter; for the cauſe of the gift or grant 


(t) Co, Litt. 13. 


faileth. 
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faileth. This is indeed founded upon the ſelf-ſame principle 
as the law of eſcheat ; the heirs of the donor being only ſub- 
Nituted inſtead of the chief lord of the fee: which was for- 
merly very frequently the caſe in ſubinfeucations, or aliena- 
tions of lands by a vaſal to be holden as of himſelf; till that 
practice was reſtrained by the ſtatute of guia emptores, 18 
Edw. I. R. 1. to which this very ſingular inſtance ſtill in 
ſome degree remains an exception. 


THERE is one more incapacity of taking by deſcent, 
which, not being productive of any eſcheat, is not properly 
reducible to this head, and yet muſt not be paſſed over in 
filence. It is enacted by the ſtatute 11 & 12 Will. III. c. 4. 
that every papiſt who ſhall not abjure the errors of his re- 
ligion by taking the oaths to the government, and making 
the declaration againſt tranſubſtantiation, within ſix months 
after he has attained the age of eighteen years, ſhall be] in- 
capable of inheriting, or taking, by deſcent as well as pur- 
chaſe, any real eſtates whatſoever z and his next of kin, be- 
ing a proteſtant, ſhall hold them to his own uſe till ſuch 
time as he complies with the terms impoſed by the act. This 
incapacity is merely perſonal; it affects himſelf only, and does 
not deſtroy the inheritable quality of his blood, fo as to im- 
pede the deſcent to others of his kindred. In like manner 
as, even in the times of popery, one who entered into reli- 


gion, and became a monk profeſſed, was incapable of inhe- 


riting lands, both in our own (u) and the feodal law; eo quad 
defrit eſſe miles ſeculi, qui factus eſt miles Chriſti , nec benefi- 
cium pertinet ad eum qui non debet gerere officium (w). But 
yet he was accounted only civiliter mortuus ; he did not im- 
pede the deſcent to others, but the next heir was intitled to 
his or his anceſtor's eſtate. 


THESE are the ſeveral deficiencies of hereditary bloods 
recognized by the law of England; which, ſo often as they 
happen, occaſion lands to eſcheat to the original proprietary 
or lord. 


(u) Co. Litt. 1 * (w) 2 Feud, 21, 
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CHAPTER THE SIX TEENTH: 


Os TITLE OCCUPANCY. 


CCUPANCY is the taking poſſeſſon of thoſe 

things, which before belonged to nobody. This, 29 
we. have feen (a) is the true ground and foundation of all 
property, or of holding thoſe things in ſeveralty, which by 
the law of nature, unqualified by that of ſociety, were com- 
mon to all mankind; But, when once it was agreed that 
every thing capable of ownerſhip ſhould have an owner, na- 
tural reaſon ſuggeſted, that he who could firſt declare his 
intention of appropriating any thing to his own uſe, and, in 
conſequence ot ſuch his intention, actually took it into poſ- 
ſeſſion, ſhould thereby gain the abſolute property of it; ac- 
cording to that rule of the law of nations, recognized by 
the laws of Rome (b), quod nullins 955 i id ratione i oc· 
cupanti conceditur. 


| Tuls right of occupancy, o far as it concerns real = 
perty, (for of perſonal chattels I am not in this place to 


| ſpeak) hath,been-confined by the laws of England within 


2 very narrow compaſs; and was extended only to a ſingle 
inſtance: namely, where a man was tenant pur auter vie, or 
bad an eſtatg granted to biraſelf only, (without mentioning 
his heirs) for the life of another man, and died during the 
life of ceſtuy que die, or him by whoſe life it was holden: in 
this caſe ke, that cauld firſt enter on the land, might law- 
fully retain the poſſeſſion ſo long as A que vie lived, by 


right of occupancy (c). 
(a) Sec pag. 3. x 8. (b) N. qt. 1. 3. (e) Co. Lite. 41. | 
1 | Tr ns 
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Tuts ſeems to have been recurring to firſt principles, and 
calling in the law of nature to aſcertain the property of the 
land, when left without a legal owner. For it did not revert 
to the grantor; who had parted with all his intereſt, ſo long 
as ceſtuy que vie lived: it did not eſclieat to the lord of the 
fee ; for all eſcheats muſt be of the abſolite entire fee, and 
not of any particular eſtate carved out of it; much leſs of 
ſo minute a remnant as this: it did not belong to the gran- 
tee; for he was dead: it did not deſcend to his heirs; for 
there were no words of inheritance in the grant: nor could 
if veſt in his executors; for no executors could ſucceed to 
a freehold. Belonging therefore to nobody, like the baere- 
Altus jacens of the Ne. the law left it open to be feiſed 
and appropriated by the firſt perſon that could enter upon 
it, during the life of c gue vie, under the name of an oc- 
cupant. But there“ was no right of occupancy allowed, 
where the king had the reverſion of the lands; for the rever- 
Goner hath an equal right with any other man to enter upon 
the vacant poſſeſſion, and where the king's title and a ſub- 
ject's concur, the King's ſhall always be preferred : againſt 
the king therefore there could be no prior occupant, becauſe 
nullum tempus occurrit regi (d). And, even in the caſe of a 

ſubject, had the eſtate fur auter vie been granted to a man 
and bis beirs duting the life of ceſſuy que vie, there the heir 
might, and ſlill may, enter and hold poſſeſſion, and is called 
in law a ſpecial occupant; as having a ſpecial excluſive right, 
by the terms of the original grant, to enter upon and occupy 
this baereditas jacens, during the reſidue of the eſtate grant- 
ed: though ſome have thought him ſo called with no very 
great propriety (e); and that ſuch eſtate. is rather a deſcen- 
dible freehold, But the title of common occupancy is now 
reduced almoſt to nothing by two ſtatutes; the one, 29 
Car. II. c. 3. which enacts, that where there is no ſpecial oc- 
cupant, in whom the eſtate may veſt, the tenant pur auter 
vie may deviſe it by will, or it ſhall go to the executors and 
be aſſets in their hands for payment of debts: the other that 


(d) Co. Litr. 41. (e) Vaugh. 201. 
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of 14 Geo. II. c. 20. which enaQts, that it ſhall veſt not only 
in the executors, but, in caſe the tenant dies inteſtate, in the 
adminiſtrators alſo; and go in a courſe of diſtribution like 


a chattel intereſt. 


By theſe two ſtatutes the title of commen occupancy is ut- 
terly extin& and aboliſhed : though that of ſpecial accupan- 
ey, by the heir at law, continues to this day; ſuch heir being 
held to ſucceed to the anceſtor's eſtate, not by deſcent, for 
then he muſt take an eſtate of inheritance, but as an occu- 
pant, ſpecially marked out and appointed by the original 
grant. The doctrine of common occupancy may however 
be uſefully remembered on the following accounts among 
others: that, as by the common law no occupancy could 
be of incorporeal hereditaments, as of rents, tithes, advow- 
ſons, commons, or the like (f), (becauſe, with reſpe& to 
them, there could be no actual entry made, or corporal ſeiſin 
had; and therefore by the death of the grantee pur auter 
die a grant of ſuch hereditaments was entirely (g) determin- 
ed) ſo now, I apprehend, notwithſfanding theſe ſtatutes, 
ſuch grant would be determined likewife ; and the heredita- 
ments would not be deviſable, nor veſt in the executors, nor 
go in a courſe of diſtribution. For the ſtatutes muſt not be 
conſtrued ſo as to create any new eſtate, or to keep that alive 
which by the common law was determined, and thereby to 
defer the grantor's reverſion; but merely to diſpoſe of an 
intereſt in being, to which by law there was no owner, and 
which therefore was left open to the firft occupant. When 
there is a reſidue left, the ſtatutes give it to the executors, 
e. inſfead of the firſt occupant; but they will not create a 
reſidue, on purpoſe to give it to the executors. They only 
meant to provide an appointed inſtead of a caſual, a certain 
inftead of an uncertain, owner, of lands which before were 
nobody's; and thereby to ſupply this caſus omiſſus, and ren- 
der the diſpoſition of law in all reſpects entirely uniform : this 
being the only inſtance wherein a title to a real eſtate could 
ever be acquired by occupancy. | 


(f) Co. Litt. 41. (g) Vaugh. 201. 


Tnts 
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THts, I ſay, was the only inſtance; for I think there can 
be no other caſe deviſed, wherein there is not ſome owner of 
the land appointed by the law. In the caſe of a ſole corpo- 
ration, as a parſon of a church, when he dies or reſigns, 
though there is no aui owner of the land till a ſucceſſor be 
appointed, yet there is a /egal, potential ownerſhip, ſubſiſting 
in contemplation of law; and when the ſucceſſor is appoint- 
ed, his appointment ſhall have a retroſpe& and relation 
backwards, ſo as to entitle him to all the profits from the 
inſtant that the vacancy commenced. And, in all other in- 
ſtances, when the tenant dies inteſtate, and no other owner 
of the lands is to be found in the common courſe of de- 
ſcents, there the law veſts an ownerſhip in the king, or in 
the ſubordinate lord of the fee, by eſcheat, 


So alſo in ſome caſes, where the laws of other nations give 
a right by occupancy, as in lands newly created, by the riſ- 
ing of an iſland in a river, or by the alluvion or dereliction of 
the ſea; in theſe inſtances the law of England aſſigns them 
an immediate owner. For Bracton tells us (h), that if an 
iſland ariſe in the middle of a river, it belongs in common to 
thoſe who have lands on each ſide thereof ; but if it be near- 
er to one bank than the other, it belongs only to him who 
is proprietor of the neareſt ſhore: which is agreeable to, and 
probably copied from, the civil law (i). Yet this ſeems only 
to be reaſonable, where the ſoil of the river is equally di- 


vided between the owners of the oppoſite ſhores : for if the 


whole ſoil is the freehold of any one man, as it muſt be 
whenever a ſeveral fiſhery is claimed (k), there it ſeems juſt 
(and ſo is the uſual practice) that the eyotts or little iſlands, 
ariſing in any part of the river, ſhall be the property of him 
who owneth the piſcary and the foil. However, in caſe a 
new iſland rife in the ſea, though the civil law gives it to 
the firſt occupant (I), yet ours gives it to the king (m). 


And as to lands gained from the ſea, either by alluvian, by 


(h) I 2. c. 2. (1) ft. 2. 1. 18. 
(i) Jas. 3. 1. 22. (m) Bract. |, 2, c. 2. Callis of 
(K) balk. 637. ſewers, 12. 
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the waſhing up of ſand and earth, fo as in time to make 


terra firma; or by dereliction, as When the ſea ſhrinks hack 
below the uſual watermark; in theſe caſes the law is held to 


perceptible degrees, it ſhall go to the owner of the land ad- 
joining (n). For de minimis nan curat lex: and, beſides, theſe 
gwners being often loſers by the breaking in of the fea, or 
at charges to keep. it out, this poſſible gain is therefore 4 
reciprocal confideration for ſuch poſſible charge or loſs. But, 
if the alluvion or dereliction be ſudden and conſiderable, in 
this caſe it belongs to the king: for, as the king is lord of 
the ſea, and ſo owner of the ſoil while it is covered with wa- 
ter, it is but reaſonable he ſhould have the ſoil, when the 
water has left it dry (o). So that the quantity of ground 
gained, and the time during which it is gained, are what 
make it either the king's or the ſubject's property. In the 
fame manner if a river, running between two lordſhips, by 
degrees gains upon the one, and thereby leaves the other 
dry.; the owner who loſes his ground thus imperceptibly 
has no remedy : but if the courſe of the river be changed 
by a ſudden and violent flood, or other haſty means, and 
thereby a man loſes his ground, he ſhall have what the ri- 
ver has left in any other place, as a recompence for this 
ſudden loſs (p). And this law of alluvions and dercliQions, 
with regard to rivers, is nearly the ſame in the imperial law 
(q); from whence indeed thoſe our determinations ſeem ta 
have been drawn and adopted: but we ourſelves, as iſ}an- 
ders, have applied them to marine increaſes ; and have given 


our ſovereign the prerogative he enjoys, as well upon the 


rticular reaſons before-mentioned, as upon this other ge- 
neral ground of prerogative, which was formerly remark- 
ed (r), that whatever hath no other owner is veſted by law 
in the king. 

(n) 2 Roll. Abr. 170. Dyer. 326, (d) It. 2. 1. 20,21, 22, 23, 24. 


2 ER 44 28. (r) Sce Vol, L p. 289. 
21118. . % 
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CHAPTER THE SEVENTEENTH. 


Or TITLE By PRESCRIPTION. 


Turo method of acquiring real property by pur- 

chaſe is that by preſcription; as when a man can ſhew 
no other title to what he claims, than that he, and thoſe 
under whom he claims, have immemorially uſed to enjoy 
it. Concerning cuſtoms, or immemorial uſages, in general, 
with the ſeveral requifites and rules to be obſerved, in order 
fo prove their exiſtence and validity, we enquired at large 
in the preceding part of theſe commentaries (a). At preſent 
therefore 1 ſhall onfy, firſt, diſtinguiſh between cuſtom, 
ſtrictly taken, and preſerigtion; and then __ what ſort 
of things may be preſcribed for. 


Ax p, firſt, the diſtinction between cuſtom and preſcrip- 
tion is this; that cuſtom is properly a lacal uſage, and not 


annexed to any per an; ſuch as, a cuſtom in the manor of 


Dale, that lands ſnall deſcend to the youngeſt ſon : pre- 
ſeription is merely a per/onal uſage; as, that Sempronius, 
and his anceſtors, or thoſe whoſe eſtate he hath, have uſed 
time out of mind to have ſuch an advantage or privilege (b). 
As for example: if there be a uſage in the pariſh of Dale, 
that all the inhabitants of that pariſh may dance on a cer- 
tain cloſe, at all times, for their recreation; (which is held 
(e) to be a lawful uſage) this 1s ſtrictly a cuſtom, for it is 
applied to the place in general, and not to any particular 
perſons : but if the tenant, who is ſeiſed of the manor of 


(2) Sce vel I p. 75, Cc. (b) Co. Lit. 113. (e) t Lev. 176. 
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Dale in fee, alleges that he and his anceſtors, or all thoſe 
whoſe eſtate he hath in the ſaid manor, have uſed time out 
of mind to have common of paſture in ſuch-a cloſe, this is 
properly called a preſcription; for this is a uſage annexed 
to the perſon of the owner of this eſtate. All preſcription 
muſt be either in a man and his anceſtors, or in a man and 
thoſe whoſe eſtate he hath (d); which laſt is called preſcri- 
bing in a que eſtate. And formerly a man might, by the com- 
mon law, have preſcribed for a right which had been en- 
joyed by his anceſtors or predeceſſors at any diſtance of time, 
though his or their enjoyment of it had been ſuſpended (e) 
for an indefinite ſeries of years. But by the ſtatute of limi- 
tations, 32 Hen. VIII. c. 2. it is enacted, that no perſon 
ſhall make any preſcription by the ſeiſin or poſſeſſion of his 
anceſtor or predeceſſor, unleſs ſuch ſeiſin or poſſeſſion hath 
been within threeſcore years next before ſuch preſcirption 
made (f). 


SECONDLY, as to the ſeveral ſpecies of things which 
may, or may not, be preſcribed for; we may, in the firſt” 
place, obſerve, that nothing but incorporeal hereditaments 
can be claimed by preſcription; as a right of way, a com- 
mon, e; but that no preſcription can give a title to lands, 
and other corporeal ſubſtances, of which more certain evi- 
dence may be had (g). For no man can be ſaid to pre- 
ſcribe, that he and his anceſtors have immemorially uſed to 
hold the caſtle of Arundel: for this is clearly another ſort 
of title; a title by corporal ſeiſin and inheritance, which is 
more permanent, and therefore more capable of proof, 
than- that of preſcription, But, as to a right of way, a 
common, or the like, a man may be allowed to preſcribe; 
for of theſe there is no corporal ſeiſin, the enjoyment will 
be frequently by intervals, and therefore the right to en- 
joy them can depend on nothing elſe but immemorial uſage. 
2. A preſcription muſt always be laid-in him that is tenant 


(d) 4 Rep. 32. called, becauſe a man, that gains a 
(e) Co. Litt. 113. title by preſcription, may be ſaid »/u 
(f) This title, of preſcription, was rem _ 

well known in the Roman law by the (g) Dr. & St. dial, 1. C. 8. Finch, 


aame of zſacapie; (H. 41. 3. 3.) 132, | f 
| © 
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of the fee. A tenant for life, for years, at will, or a co- 
Pyholder, cannot preſcribe, by reaſon of the imbecillity of 
their eſtates (h). For, as preſcription is uſage beyond time 
of memory, it is abſurd that they ſhould pretend to pre- 
ſcribe, whoſe eſtates commenced within the remembrance 
of man, And therefore the copyholder muſt preſcribe un- 
der cover of the lord's eſtate, and the tenant for life under 
cover of the tenant in fee- ſimple. As, if tenant for life of 
a manor would preſcribe for a right of common as appurte- 
nant to the ſame, he muſt preſcribe under cover of the te- 
nant in fee- ſimple; and muſt plead, that John Stiles and 
his anceſtors had immemorially uſed to have this right of 
common, appurtenant to the ſaid manor, and that John 
Stiles demiſed the ſaid manor, with its appurtenances, to 
him the ſaid tenant for life. 3. A preſcription cannot be 
for a thing which cannot be raiſed by grant. For the law 
allows preſcription only in ſupply of the loſs of a grant, and 
therefore every preſcription preſuppoſes a grant to have ex- 
iſted. Thus a lord of a manor cannot preſcribe to raiſe a 
tax or toll upon ſtrangers; for, as ſuch claim could never 
have been good by any grant, it ſhall not be good by pre- 
ſcription (i). 4. A fourth rule is, that what is to ariſe by 
matter of record cannot be preſcribed for, but muſt be 
claimed by grant, entered on record : ſuch as, for inſtance, 
the royal franchiſes of deodands, felons? goods, and the like. 
Theſe, not being forfeited till the matter on which they 
ariſe is found by the inquiſition of a jury, and ſo made a 
matter of record, the forfeiture itſelf cannot be claimed by 
any inferior title. But the franchiſes of treaſure-trove, 
waifs, eſtrays, and the like, may be claimed by preſcripti- 
on; for they ariſe from private contingencies, and not ſrom 
any matter of record (k). 5. Among things incorporeal, 
which may be claimed by preſcription, a diſtinction muſt 
de made with regard to the manner of preſcribing; that 
ie, whether a man ſhall preſcribe in a que eflate, or in him- 
ſelf and his anceſtors, For, if a man preſcribes in a que 
e/late, (that is, in himſelf and thoſe whoſe eſtate he holds) 


(b) 4 Rep. 31, 33> (i) 1 Ventr. 337, (x) Co. Litt. 114. 
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nothing is claimable by this prefcription, but ſuch things 
as are incident, appendant, or appurtenant to lands; for it 
would be abſurd to claim any thing as the conſequence, or 
appendix, of an eftate, with which the thing claimed has 
no connexion ; but, if he prefcribes in himſelf and his an- 
ceſtors, he may preſcribe for any thing whatſoever that lies 
in grant; not only things that are appurtenant, but alfa 
fuch as may be in groſs (I). Therefore a man may pre- 
ſcribe, that he, and thoſe whoſe eſtate he hath in the ma- 
nor of Dale, have uſed to hold the advowſon of Dale, as 
appendant to that manor; but, if the advowſon be a diſtin& 
inheritance, and not appendant, then he can only preſcribe 
in his anceſtors. So alſo a man may preſcribe in a que eſtate 
for a common appurtenant to a manor z but, if he would 
preſcribe for a common in groſs, he muſt preſcribe in him- 
ſelf and his anceſtors. 6. Laſtly, we may obſerve, that 
eſtates gained by preſcription are not, of courſe, defcendi- 
ble to the heirs general, like other purchaſed eftates, but 
are an exception to the rule, For, properly ſpeaking, the 
preſcription is rather to be conſidered as an evidence of a 
former acquiſition, than as an acquifition de novo: and there- 
ſore, if a man preſcribes for a right of way in himſelf and 
his anceſtors, it will deſcend only to the blood of that line 
of anceſtors in whom he ſo preſcribes; the preſcription in 
this caſe being indeed a ſpecies of deſcent. But, if he pre- 
ſcribes ſor it in a que tate, it will follow the nature of that 
eftate in which the preſcription is laid, and be inheritable 
in the ſame manner, whether that were acquired by de- 
ſcent or purchaſe: for every * followeth the nature 
of its principal. 


(4) Litt. F. 183. Finch. L. 194. 
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CHAPTER THE EIGHTEENTH. 


Or TITLE By FORFEIT URE. 


ORFEITURE isa puniſhment annexed by lau to 
ſome illegal act, or negligence, in the owner of lands, 
tenements, or hereditaments ; whereby he loſes all his i in- 
tereſt therein, and they go to the party injured, as a recom- 
pence for the wrong which either he alone, or the public 


td with himſelf, hath ſuſtained. 


Laps, tenements, and hereditaments, may he forfeited 
in various degrees and by various means: 1. By crimes and 
miſdemeſnors. 2, By alienation contrary to la w. 3. By non- 
preſentation to a benefice, when the forfeiture is denomi- 
nated a lapfe. 4. By ſimony. 5. By non-performance of con- 
ditions. 6. By waſte. 7. By breach of copyhold cuſtoms. 8. 
By bankruptcy. 


I, Tux foundation and: juſtice ob forfeitures for crimes and 
miſdemeſnons, and the ſeveral degrees of thoſe forfeitures, pto- 
portioned to the ſeveral offences, have been hinted at in the 
preceding volume (a); but will be more properly conſidered, 
and more at large, in the fourth book of theſe commentaries, 
At preſent I ſha!} only obſerve in general, that the offences 
which induce 2 forfeiture of lands and tenements to the 
crown are prineipally the following ſix; 1. Treaſon. 2. Fe- 
lony. 3. Miſpriſion of treaſon. 4. Praemunire. 5. Drawing 


(a) Vol. I. pag. 289, 


a weapon 
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weapon on a judge, or ftriking any one in the preſence of 
the king's principal courts of juſtice. 6. Popiſh recuſancy, 
or non-obſervance of certain laws enacted in reſtraint of 
papiſts. But at what time they ſeverally commence, how 
far they extend, and how long they endure, will with great- 
er propriety be reſerved as the object of our future en- 
quiries. 


II. Laxps and tenements may be forfeited by alienation, 


or conveying them to another, contrary to law. This is ei- 


ther alienation in mortmain, alienation to an alien, or alie- 
nation by particular tenants ; in the two former of which 
caſes the forfeiture ariſes from the incapacity of the alienee 
to take, in the latter from the incapacity of the alienor to 
grant. 


1. ALIENATION in mortmain, in mortua manu, is an alie- 
nation of lands or tenements to any corporation, ſole or ag- 
gregate, eccleſiaſtical or temporal. But theſe purchaſes 
having been chiefly made by religious houſes, in conſequence 
whereof the lands became perpetually inherent in one dead 


hand, this hath occaſioned the general appellation of mort- 


main to be applied to ſuch alienations (b), and the religious 
houſes themſelves to be principally confidered in forming the 
ftatutes of mortmain : in deducing the hiſtory of which ſta- 
tutes, it will be matter of curioſity to obſerve the great ad- 
dreſs and ſubtil contrivance of the eccleſiaſtics, in eluding 
from time to time the laws in being, and the zeal with which 
fucceſſive parliaments have purſued them through all their 
fineſſes; how new remedies were ſtill the parents of new 
evaſions; till the legiſlature at laſt, though with * 
obtained a deciſive victory. 


By the common law any man might diſpoſe of his lands 
to any other private man at his own diſcretion, eſpecially 
when the feodal reſtraints of alienation were worn away. 
Yet in conſequence of theſe it always was, and is ſtill, ne- 
ceſſary (c), for corporations to have a licence of mortmain 


(by See Vol. I. pag. 457. (e) F. N. B. 1a1, 


from 
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from the crown, to enable them to purchaſe lands: for as 
the king is the ultimate lord of every fee, he ought not, un- 
leſs by his own conſent, to loſe his privilege of eſcheats and 
other feodal profits, by the veſting of lands in tenants that 


can never be attainted or die. And ſuch licences of mort- 


main ſeem to have been neceſſary among the Saxons, about 
ſixty years before the Norman conqueſt (d). But, beſides 
this general licence from the king, as lord paramount of the 
kingdom, it was alſo requiſite, whenever there was a meſne 
or intermediate lord between the king and the alienor, to 
obtain his licence alſo (upon the ſame feodal principles) for 
the alienation of the ſpecific land. And if no ſuch licence 
was obtained, the king or other lord might reſpectively en- 
ter on the lands ſo aliened in mortmain, as a forfeiture. The 
neceſſity of this licence from the crown was acknowledged 
by the conſtitutions of Clarendon (e), in reſpe& of advow- 
fons, which the monks always greatly coveted, as being the 
. groundwork of ſubſequent appropriations (f). Yet ſuch 
were the influence and ingenuity of the clergy, that (not- 
withſtanding this fundamental principle) we find that the 
largeſt and moſt conſiderable dotations of religious houſes 
happened within leſs than two centuries after the conqueſt. 
And (when a licence could not be obtained) their contriv- 
ance ſeems to have been this: that, as the forfeiture for 
ſuch alienation accrued in the firſt place to the immediate 
lord of the fee, the tenant who meant to alienate firſt con- 
veyed his lands to the religious houſe, and inſtantly took 
them back again, to hold as tenant to the monaſtery; which 
kind of inſtantaneous ſeiſin was probably held not to occa- 
ſion any forfeiture: and then, by pretext of ſome other for- 
feiture, ſurrender, or eſcheat, the ſociety entered into thoſe 
lands in-right of their newly acquired ſigniory, as immedi- 
ate tords of the fee. But, when theſe dotations began to 
grow numerous, it was obſerved that the feodal ſervices, or- 
dained for the defence of the kingdom, were every day vi- 
ſibly withdrawn; that the circulation of landed property 
from-man to man began to ſtagnate; and that the lords 
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were curtailed of the fruits of their ſigniories, their eſcheats, 
wardſhips, reliefs, and the like: and therefore, in order to 
prevent this, it was ordained by the ſecond of king Hen- 
ry HP's great charters (g), and afterwards by that printed 
in our common {tatute-books, that all ſuch attempts ſhould 
be void, and the land forfeited to the lord of the fee (h). 


Bur, as this prohibition extendet only to religious 
houſes, biſhops and other ſole corporations were not includ- 
ed therein ; and the aggregate eccleſiaſtical bodies (who, 
fir Edward Coke obſerves (i), in this were to be commend- 
ed, that they ever had of theit counſel the beſt learned men 
that they could get) found many means to creep out of this 
ſtatute, by buying in lands that were, bong fide, holden of 
themſelyes as lords of the fee, and thereby evading the for- 
feiture; or by taking long leaſes for years, which firſt in- 
troduced thoſe extenſive terms, for a thouſand or more 
vears, which are now ſo frequent in conveyances. This 
produced the ſtatute de religieſis, ) Edw. I; which provid- 
ed, that no perſon, religious or other whatſoever, ſhould 
buy, or ſell, or receive, under pretence of a gift, or term 
of years, or any other · title whatſoever, or ſhould by any art 
or ingenuity appropriate to himſelf, any lands or tenements 
in mortmain; upon pain that the immediate lord of the 
ſce, or, on his default for one year, the lords paramount, 
and, in default of all of them, the king, might enter thereon 
as a forfeitore. | | 


Tuts feemed to be a ſufficient ſecurity againſt all aliena · 
tions in mortmain: but, as theſe ſtatutes extended only to 
gifts and conveyances between the parties, the religious 
houſes now began to ſet up a ſictitious title. to the land, 
which it was intended they ſhould have, and to bring an ac- 


(e) A. D. rzry. cap. 43. edit. Oxen. dam: fe quis autem de caeters terram 

(h) Non licet aliens db.cartero dare nom dimit religinſat #” dederit, et 
terram ſuam alicu idemui rs/igioſae,ita ſuper hee corwincatur, debut ſunm ge- 
gol illam reſumat tenendum de cadem nitus caſſetur, et terra illa dimins ſus 
demo; nec liceat alieui demni religieſae illiws ftedi incarratur, - Mag. Cayt. 
terram alicujus fic accipere, curd tra- Hen, III. c. 36. 
dat illam ei a quo im gecepit tenen- (i] 2 Iaſt. 75. . 

tion 
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tion to recover it againſt the tenant; who, by fraud and col- 
luſion, made no defence, and thereby judgment was given for 
the religious houſe, which thenrecovered the land by ſentence 
of law upon a ſuppoſed prior title. And thus they had the 
honour of inventing thoſe fictitious adjudications of right, 
which are ſince become the great aſſurance of the kingdom, 
under the name of common recoveries. But upon this the 
ſtatute of Weſtminſter the ſecond, 13 Edw. I. c. 32. enaQ- 


ed, that in ſuch caſes a jury ſhall try the true right of the de- 


mandantsor plaintiffs to the land, and if the religious houſe or 
corporation be found to have it, they ſhall (till recover ſeiſin; 
otherwiſe it ſhall be forfeited to the immediate lord of the 
fee, or elſe to the next lord, and finally to the king, upon 
the immediate or other lord's default. And the like provi- 
ſion was made by the ſucceeding chapter (x), in caſe the 
tenants ſet up crofſes upon their lands (the badges of knights 
templats and hoſpitallers) in order to protect them from the 
feodal demands of their lords, by virtue of the privileges of 
thoſe religious and military orders. And ſo careful was this 
provident prince to prevent any future evaſtons, that when 
the ſtatute of guid emptores, 18 Edw. I. aboliſhed all ſub-in- 
feudations, and gave liberty for all men to alienate their 
lands to be holden of the next immediate lord (I), a provi- 
ſo was inſerted (m) that this ſhould not extend to authorize 
any kind of alienation in mortmain. And when afterwards 
the method of obtaining the king's licence by a writ of ad 
guod dum num was marked out, by the ſtatute 27 Edw. I. 
ſt. 2. it was farther provided by ſtatute 34 Edw. I. ſt. 3. that 
no ſuch licence ſhould be effectual, without the conſent of 
the meſne or intermediate lords. 


Yer ſtill it was found difficult: to ſet bounds to eccleſi- 
aſtical ingenuity: for when they were driven out of all their 
tormer holds, they deviſed anew method of conveyance, by 
which the lands were granted, not to themſelves directly, 
but to nominal feoffees to the ue the religious houſes; thus 
diſtinguiſhing between the paſſeſſion and the uſe, and receiving 


(k) caps 33. (1) 2 loft: $04. (m) cag. 3. 
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the actual profits, while the ſeiſin of the land remained in 
the nominal feoffee: who was held by the courts of equity 
then under the direction of the clergy) to be bound in con- 
ſcience to account to his ce/tuy gue uſe for the rents and e- 
moluments of the eſtate. And it is to theſe inventions that 
our practiſers are indebted for the introduction of uſes and 


truſts, the foundation of modern conveyancing. But, un- 


fortunately for the inventors themſelves, they did not long 
enjoy the advantage of their new device, for the ſtatute 15 
Rich. II. c. 5. enacts, that the lands which had been ſo pur- 
chaſed to uſes ſhould be amortiſed by licence from the 
crown, or elſe be ſold to private perſons; and that, for the 
future, uſes ſhall be ſubject to the ſtatutes of mortmain, and 
forfeitable like the lands themſelves. And whereas the ſta- 
tutes had been eluded by purchaſing large tracts of land, 
adjoining to churches, and conſecrating them by the name 
of church-yards, ſuch ſubtile imagination 1s alſo declared to 
be within the compaſs of the ſtatutes of mortmain. And ci-' 
vil or lay corporations, as well as eccleſiaſtical, are alſo de- 
clared to be within the miſchicf, and of courſe within the 
remedy provided by thoſe ſalutary laws. And, laſtly, as dur- 
ing the times of popery, lands were frequently given to ſu- 
perſtitious uſes, though not to any corporate bodies; or were 


made liable in the hands of heirs and deviſees to the charge 


of obits, chaunteries, and the like, which were equally per- 
nicious in a well-governed ſtate as actual alienations in mort- 
main; therefore, at the dawn of the reformation, the ſta- 
tute 23 Hen, VIII. c. 10. declares, that all future grants of 
Jands for any of the purpoſes aforeſaid, if granted for any 
longer term than twenty years, ſhall be void. 


[ 


Bur, during all this time, it was in the power of the 
crown, by granting a licence of mortmain, to remit the for- 
feiture, ſo far as related to its own rights; and to enable any 
ſpiritual or other corporation to purchaſe and hold any lands 
or tenements in perpetuity: which prerogative is declared 
and confirmed by the ſtatute 18 Edw. III. Rt. 3. c. 3. But, 
as doubts were conceived at the time of the revolution how 
far ſuch-licence was valid (n), fince the king had no power 


(n) 2 Hawk, P. C. 361+ 
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to diſpenſe with the ſtatutes of mortmain by a clauſe of len 


obſlante (o), which was the uſual courſe, though it ſeems' 


to have been unneceſfary (p) and as, by the gradual de- 
clenſion of meſne ſigniories through the long operation of 


the ſtatute of guia emptores, the rights of intermediate lords 


were reduced to a very ſmall compals; it was therefore 


provided by the ſtatute 4 & 8 Will. III. c. 37. that the 
crown for the future at its own diſcretion may grant licen- 


ces to aliene or take in mortmain, of whomſoever the tene- 
ments may be holden. ; 


AFTER the diſſolution of monaſteries under Henry VIII, 


though the policy of the next popiſh ſucceſſor affected to 


grant a ſecurity to the poſſeſſors of abbey lands, yet, in or- 
der to regain ſo much of them as either the zeal or timidi- 
ty of their owners might induce them to part with, the 
ſtatutes of mortmain were ſuſpended for twenty years by 
the ſtatute of 1 & 2 P. & M. c. 8, and, during that time, 
any lands or tenements were allowed to be granted to any 


ſpiritual corporation without any licence whatſoever. And, . 


long afterwards, for a much better purpoſe, the augmenta- 


tion of poor livings, it was enacted by the ſtatute r7 Car. II. 


c. 3. that appropriators may annex the great tithes to the 


vicarages; and that all benefices under 100l. per annum 


may be augmented by the purchaſe of lands, without li- 
cence of mortmain in. either caſe: and the like proviſion 
hath been ſince made, in favour of the governors of queen 
Anne's bounty (q). It hath'alſo been held (r), that the 
ſtatute 23 Hen. VIII. before-mentioned did not extend to 
any thing but ſuperſtitious uſes; and that therefore a man 
may give lands for the maintenance of a ſchool, an hoſpi- 
tal, or any other charitable uſes. But as it was apprehended 


from recent experience, that perſons on their deathbeds 


might make large and improvident diſpoſitions even for 


theſe good purpoſes, and defeat the political ends of the 


ſtatutes of mortmain; it is therefore enacted by the ſtatute 


— 


9 Geo. II. ch. 36. that no lands or tenements, or money 


(o) Stat. t. W. & M. ſt. 2. c. 2. (q) Stat. 2 & 3 Ann. c. 11. 
(p) Co. Liit. 99. 8 (r) 1 Rep. 24. 
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to he laid out thereon, ſhall he given for of charged with 
any charitable uſes whatſoever, unleſs by deed indented, ex- 
ecuted in the preſence of two witneſſes twelve calendar 
months before the death of the donor, and enrolled in the 
court of chancery within ſix months after its execution, 
(except ſtocks in the public funds, which may be, transfer- 
red within ſix months previous to the dorior's death) and | 
unleſs ſuch gift be made to take effect immediately, and 
be without power of revocation: and that all other gifts 
ſhall be void. 'l he two univerſities, their colleges, and 
the ſcholars upon the foundation of the colleges. of Exon, 
Wincheſter, and Weſtminfter, are excepted. out of this 
ad: but fuck exemption was granted with this proviſo, that 
no college ſhalt be at liberty to purchaſe more advow ſons, 
than are equal in number to one moiety of the fella or 
A upon the reſpective foundations, 


2 acm x" TINS 1% an n alien is alſo a cauſe of "a 
ſeiture to the crown of the lands ſo: alienated, not only on 
account. of his incapacity. to hold them, which occaſions 
him to be paſſed by in deſcents of land (s), but likewiſe 
on account of his preſumption in attempting, by an act of 
his own, to acquire any real property; as was obſerved in 
the precedin 6 volume (t). 


3. LASTLY, alienations by Sarileulsr t tenants, when they 
are greater than the law entitles them to make, and deveſt 
the remainder. or reverſion (v), are alſo forfeitures to him 
whoſe right is attacked thereby. As, if tenant for his own 
life alienes by feoffment or fine for the life of another, or 
in tail, or in fee: theſe being eſtates, which either muſt 
or may laſt longer than his own, the creating them i is not 
only beyond his power, and inconſiſtent with the nature of 
his intereſt, but is alſo. a forfeiture of his own particular 
eſtate to him in remainder or reverſion (u). For which 
there ſeem to be two reaſons. Firſt, becauſe ſuch aliena- 
tion amounts to a renunciation of the feodal connexion and 
dependence; wipe a refuſal to perform the due ren- 


(5) See pag. 249» 40. (v) Co. Litt. 251. | 4 
(t) Book I. ch, 10. (u) Litt. F. 415. 
ders 
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ders and fervices to the lord of the fee, of uch fealty is 
conſtantly one; and it tends in its conſequerices to defeat 5 
and de veſt the remainder of reverffon expectant; as thete- 
fore that is put it jeopardy, by ſuch act of the particulat 
tenant, it is but joft, that upon Mſcovety, the particulat 
eſtate ſhould be forfeited and taken from him, who has 9 
thewn fo manifeſt an inclination to make an improper uſe 
of it. The other reaſon is, becauſe the particufar tenant 
by granting a larger eſtate that his own,” has by tis own 
act determined and put an entire End to his own original | 
intereſt; and on ſuch determination the next taker is inti- x 
tſed to enter regularly, as in his remainder or reverfion. 
The ſame law, which is thus laid down with regard to te⸗ 
nants for life, holds alſo with reſpect to all tenants of the 
mere freehold, or of chattel intereſts; but if tenant in a tail 
alienes in fee, this is no immediate forfeiture to. the re- 
mainder-man, but a mere diſcontinuance (as it is called) (w) 
of the eſtate- tail, which the iſſue may afterwards avoid by 
que courſe of law (x): for he in remainder or reverſion 
hath only a very remote and barely poſſible intereſt therein, 
until the iſſue in tail is extinck. But, in caſe of ſuch forfei- 
tures by particular tenants, alf legal Eſtates by them before 
created, as if tenant for twenty years grants a leaſe for fif- 
teen, and all charges by him lawfully made on the lands, 
ſhalt be good and availdble in law (y). For the law will 
not hurt an 1nnigcertt feſſee for the fault of his leſſor; nor 
_—_ the leſſor, after he has granted a good and lawful "ns 1 
ate, by his own act to avoid it, and ae the intereſt 
which he himſelf has created. 


2 W od — — 5 22 1 


EQUIVALENT, both in its nature and its conſequences, 
to an inegal alienation by the particular tenant, is the civil 
crime of diſclaimer; as where a teyant, who holds of any. 
lord, neglects to rendet him the due ſervices, and, upon an 
action brought to recover them, diſclaims to hold of his 
lord. Which diſclaimer of tenure in any court of record 
is a forfeiture of the lands to the lord (2), upon reaſons moſt 


(% See Book nt, N (y) Co. Litt. 233. 
(x)-Litt. F. 595, 6, 7. (2) Finch, 270, 271, 
” 8 2 apparently 
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apparently feodal. And ſo likewiſe, if in any court of re- 
cord the particular tenant does any act which amounts to a 
virtual diſclaimer ; if he claims any greater eſtate than was 
granted him at the firſt infeodation, or takes upon himſelf 
thoſe rights which belong only to tenants of a ſuperior 
claſs (a) ; if he affirms the reverſion to be in a ſtranger, by 
accepting his fine, attorning as his tenant, colluſive plead- 
ing, and the like (b); ſuch behaviour amounts to a ſorfei- 
ture of his particular eſtate. 


III. Lars is a ſpecies of forfeiture, whereby the right 
of preſentation to a church accrues to the ordinary by ne- 
gle& of the patron to preſent, to the metropolitan by ne- 
glect of the ordinary, and to the king by negleC of the me- 
tropolitan. For it being for the intereſt of religion, and the 
good of the public, that the church ſhould be provided with 
an - officiating miniſter, the law has therefore given this 
right of lapſe, in order to quicken the patron who might 
otherwiſe, by ſuffering the church to remain vacant, avoid 
paying his eccleſiaſtical dues, and fruſtrate the pious inten- 
tions of his anceſtors. This right of lapſe was firſt eſta- 
bliſhed about the time (though not by the authority) (c) of 
the council of Lateran (d), which was in the reign of our 
Henry the ſecond, when the biſhops firſt began to exerciſe 
univerſally the right of inſtitution to churches (e). And 
therefore where there is no right of inſtitution, there is no 
right of lapſe : ſo that no donative can lapſe to the ordina- 
ry (f), unleſs it hath been augmented by the queen's boun- 
ty (g). But no right of lapſe can accrue, when the origi- 
nal preſentation i is in the crown (b). 


Tux term, in which the title to preſent by lapſe accrues 
from the one to the other ſucceſſively, is ſix calendar 
months (i); (following in this caſe the computation of the 
church, and not the uſual one of the common law) and this 


(a) Co. Litt. 252, | (f) Bro. Abr. tit. Quer. Imped. 1200 
(d) Bid. 253. | Cro. Jac. 518. 
(c) 2 Roll. Abr. 336. pl. 10, (g) Stat. 1 Geo. I. ſt. 2. c. 10. 


(d) Bracton, I. 4. tr. 2. c. 3. (h) Stat. 17 Edw. II. c. 8, 4 Inſt. 273. 
(e) See p. 23. | li) s Rep 62. Regiſtr. 42. 
excluſive 
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excluſive of the day of the avoidance (k). But, if the bi- 
ſhop be both patron and ordinary, he ſhall not have a dou- 
ble time allowed him to collate in (1); for the forfeiture 
accrues by law, whenever the negligence has continued fix 
months in the ſame perſon. And alſo, if the biſhop doth 
not collate his own clerk immediately to the living, and 
the patron preſents, though after the ſix months are lapſ- 
ed, yet his preſentation is good, and the biſhop is bound 
to inſtitute the patron's clerk (m). For as the law our gives 
the biſhop this title by lapſe, to puniſh the patron's negli- 


gence, there is no reaſon that, if the biſhop himſelf be - 


guilty of equal or greater negligence, the patron ſhould be 
deprived of his turn. If the biſhop ſuffer the preſentation 
to lapſe to the metropolitan, the patron alſo has the ſame 
advantage if he preſents before the arch-biſhop has filled up 
the benefice; and that for the ſame reaſon. Yet the ordi- 
nary cannot, after lapſe to the metropolitan, collate his 
own clerk to the prejudice of the arch-biſhop (n). For he 
had no permanent right and intereſt in the advowſon, as 
the patron hath, but merely a temporary one; which hav- 
ing neglected to make uſe of during the time, he cannot 
afterwards retrieve it. But if the preſentation lapſes to the 
king, prerogative here intervenes and makes a difference 
and the patron ſhall never recover his right, till the king 
has ſatisfied his turn by preſentation: for nullum tempus oc- 
currit regi (0). And therefore it may ſeem, as if the church 
might continue void for ever, unleſs the king ſhall be pleaſed 
to preſent; and a patron thereby be abſolutely defeated of his 
advowſon. But to prevent this inconvenience, the law has 
lodged a power in the patron's hands, of as it were compel- 
ling the king to preſent. For if, during the delay of the 
crown, the patron himſelf preſents, and his clerk is inſtitu- 
ted, the king indeed by preſenting another may turn out the 
patron's clerk ; but if he does not, and the patron's clerk dies 
incumbent, or is canonically deprived, the king has loſt his 
right, which was only to the next or firſt preſentation (p), 


() 2 Inſt. 361, — Dr. & St. d. 2. c. 36. Cro. Car. 
(1) Gibt. Cod. 369. 
(m) 2 laſt. 273. —_— 7 Rep, 28, Cro, Elia. 44. 


{p) 2 Roll. Abr. 368. 
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I caſe the benefice becomes void by death, the ceſſion 
through plurality of benefices, there the patron is bound to 
take notice of the vacancy at his own-peril z for theſe are 


matters of equal notoriety to the patron and ordinary: but 


in caſe of a vacancy by reſignation, or canonical deprivati- 
on, or if a clerk preſented be refuſed for inſuſticiency, theſe 
being matters of which the biſhop alone is preſumed to be 
cognizant, here the law requires him to give notice there- 
of to the patron, otherwiſe he can take no advantage by way 
of lapſe (q). Neither ſhall any lapfe thereby accrue to the 
metropolitan or to the king; for it is univerſally true, that 
neither the arch-biſhop or the king ſhall ever preſent by 

ſe, but where the immediate ordinary might have col- 
lated by lapſe, within the fix months, and. hath exceeded 
his time: for the firſt ſtep or beginning faileth, et guad nen 
habet principium, non habet finem (r). If the biſhop refuſe 
or neglect to examine and admit the patron's clerk, with 
out good reaſon aſſigned or notice given, he is ſtiled a diſ- 
turber by the Jaw, and ſhall not have any title to pre- 
ſent by lapſe; for no man ſhall take advantage of his 
own wrong (s). Alſo if the right of preſentation be litigi- 
ous or conteſted, and an action be brought againſt the bi- 
ſhop to try the title, no lapſe ſhall incur till the queſtion of 
right be decided (t). 


IV. By ſimony, the right of preſentation to a living is 18 
forſcjted, and veſted pro hac vice in the crown. Simony is 
the corrupt preſentation of any one to an eccleſiaſtical bene. 


fice for money, gift, or reward. It is ſo called from the re- 


ſemblance it is ſaid to bear to the fin of Simon Magus, 
though the purchaſing of holy orders ſeems to approach 
nearer to his offence. It was by the canon law a very 
grievous crime: and is ſo much the more odious, becauſe, 
2s fir Edward Coke obſerves (u), it is ever accompanied with 
perjury; for the preſentee i is {worn to have committed no 
ſimony. However it is not an offence puniſhable in a cri- 


(00 4 Rep. 75, 2 laſt. 632, © Co. Litt. 344. 
(r) Co. Lite. 344, 345. (u) 3 loſt. 166, 
s) 2 Roll. Abr. 369. : 


minal 
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miaal way at the common law (); it being thought ſuf- 
ficient to leave the clerk to eccleſiaſtical cenſures. as 
thele did not affect the ſimoniacal patron, nor were efficaci- 
ous enough to repel the notorious practice of the thing, 
divers as of parliament have been made to reſtrain jt by 
means of civil forſeitures; which the modern prevailing 
uſage, with regard to ſpiritual preferments, calls aloud 10 
be put in Execution. I ſhall briefly conſider them in this 
Place, becauſe they diveſt the corrupt patron of the right of 
| GIG, and veſt a new right in the crown, 5 


By the datute 31 Eliz. c. 6. it is for avoiding of ſimony 
enacted, that if any patron for any corrupt conſideration, 
by gift or promiſe, directly or indirealy, ſhell preſent or 
collate any perſon to an eccleſiaſtical benefice or dignity g 
ſuch preſentation ſhall be void, and the preſentee be render- 
ed incapable of ever enjoying the ſame benefice : and the 
crown ſhall preſent to it for that turn only (x). Alſo by 
the ſtatute 12 Ana, ſtat. 2. c. 12. if any perſon for money or 
profit ſhall procure, in his own name or the name of any 
other, the next preſentation to any living eccleſiaſtical, and 
ſhall be preſented thereupon, this is declared to be a fimo- 
niacal contract; and the party is ſubjected to all the eccle- 
fiaſtical -penalties of ſimony, is diſabled from holding the 
benefice, and the preſentation devolves to the crown. 


Deo theſe ſtatutes many queſtions have ariſen, with 
regard to what is, and what is not ſimony. And, among 
others, theſe points ſeem to be clearly ſetiled: 1. That to 
purchaſe a preſentation, the living being actually vacant is 
open and notorious ſtmony (y); this being expre'sly in the 
face of the ſtatute. 2. That for a clerk to bargain for the 
Next preſentation, the incumbent being ſick and about tp 
die, was ſimony, even before the ſtatute of queen Anne (g.: 
a6d now, by that ſtatute, to purchaſe, either in his own 
name or another's, the next 8 and be enten 


(w) Moor, 5 * a (y) Cro. Eliz. 388. Moor, 514. 
(x) For > pena lt; exited by (z) Hob. 165, - : N ff 
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preſented at any future time to the living, is direct and pal- 
pable ſimony. But, 3. It is held that for a father to pur- 
chaſe ſuch a preſentation, in order to provide for his ſon, 
is not ſimony: for the ſon is not concerned in the bargain, 
and the father is by nature bound to make a proviſion for 
him (a). 4. That if a ſimoniacal contract be made with 
the patron, the clerk not being privy thereto, the preſenta- 
tion for that turn ſhall indeed devolve to the crown, as a 
puniſhment of the guilty patron ; but the clerk who is inno- 
cent, does not incur any diſability or forfeiture (b). 5. 
That bonds given to pay money to charitable uſes, on re- 
ceiving a preſentation to a living, are not ſimoniacal (c), pro- 
vided the patron or his relations be not benefited thereby 
(d); for this is no corrupt conſideration, moving to the 
patron, 6. That bonds of reſignation, in caſe of non- 
reſidence or taking any other living, are not ſimoniacal (e); 
there being no corrupt conſideration herein, but ſuch only 
as is for the good of the public. So alſo bonds to reſign, 
when the patron's ſon comes to canonical age, are legal; 
upon the reaſon before given, that the father is bound to 
provide for his ſon ()). 7. Laſtly, general bonds to reſign 
at the patron's requeſt are held to be legal (g): for they 
may poſſibly be given for one of the legal conſiderations 
before- mentioned; and where there is a poſſibility that a 
tranſaction may be fair, the law will not ſuppoſe it iniqui- 
tous without proof, But, if the party can prove the con- 
tract to have been a corrupt one, ſuch proof will be ad- 
mitted, in order to ſhew the bond fimoniacal, and therefore 
void. Neither will the patron be ſuffered to make an ill 
uſe of ſuch a general bond of reſignation ; as by extorting 
a compoſition for tithes, procuring an annuity for his rela- 
tion, or by demanding a reſignation wantonly and without 
good cauſe, ſuch as is approved by the law; as, for the 
benefit of his own ſon, or on account of non-reſidence, plu- 
rality of mm or groſs RY in the incumbent (h). 


(a) Cro. Ele 686. Moor. 1. (f) Cro, Jac. 140. 2. | 

(b) 3 loft. 164. Cro. Jac. 388. (g) Cro, Car. 180. Stra. 22 | 

( — 142. (6) ogg 411. 1 Equ. C af. abr, 
rs 

(e) 2 ber. 1h „ By. Strs. 534- 


V. Tux 


. Ch. 18. of THINGs, os: tt 


V. Tux next kind of forfeitures are thoſe by breach or 
non- performance of a condition annexed to the eſtate, either 
. exprelsly by deed at its original creation, or impliedly by 
law from a principle of natural reaſon. Both which we 
conſidered at large in a former chapter (i). 


VI. I THEREFORE now proceed to another ſpecies of 
forfeiture, viz. by ae. Waſte, vaſſum, is a ſpoil or de- 
ſtruction in houſes; gardens, trees, or other corporeal here- 
ditaments, to the diſheriſon of him that hath the remainder 
or reverſion in fee- ſimple or fee-tail (x). 


WasTE is either voluntary, which is a crime of commiſ- 
ſion, as by pulling down a houſe; or it is permiſſive, which 
15 a matter of omiſſion only, as by ſuffering it td fall for 
want of neceſſary reparations. Whatever does a laſting da- 
mage to the freehold or inheritance is waſte (). There- 
fore removing wainſcot, floors, or other things once fixed 


to the freehold of a houſe, is waſte (m). If a houſe be de- 


ſtroyed by tempeſt, lightening, or the like, which is the ad 
of Providence, it is no waſte: but otherwiſe, if the houſe be 
burnt by the careleſſneſs or negligence of the leſſee; tho? 
now by the ſtatute 6 Ann. c. 31. no action will lie againſt a 
tenant for an accident of this kind. Waſte may alſo be com- 
mitted in ponds, dove-houſes, warrens, and the like; by ſo te- 
ducing the number of the creatures therein, that there will 
not be ſufficient for the reverſioner when he comes to the in- 
heritance (n). Timber alſo is part of the inheritance (o). Such 
are oak, aſh, and elm in all places: and in ſome particular 
countries, by local cuſtom, where other trees are generally 
uſed for building, they are thereupon conſidered as timber; 
and to cut down ſuch trees, or top them, or do any other 
act whereby the timber may decay, is waſte (p). But un» 


(i) See chap. 10. pag. 162. n) Co. Litt. g3. 
(%) Co. Litt. 53. (o) 4 Red. 6. 
(1) Hetl. 36. (p) Co. Lite 53. 
(m) 4 Rep. 64. 
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derwood the tenant may cut down at any ſeaſonable time 
that he pleaſes (q); and may take ſufficient eftovers of com- 
mon right for · houſe-· bote and cart- bote; unleſs reſtrained 
{which is uſual) by particular covenants and exceptions (r). 

The converſion of land from one ſpecies to another is waſte. 

To convert wood, meadow, or paſture, into arable; to turn 
arable, meadow, or paſture, into woodland; or to turn ara- 
ble or woodland into meadow or paſture, are all of them 
waſte (s). For, as fir Edward Coke obſerves (t), it not only 
changes the. courſe of huſbandry, but the evidence of the 
eſtate; when ſuch a cloſe, which is conveyed and deſcribed 
as paſture, is found to be arable, and e converſo, And the 
ſame rule is obſerved, for the ſame reaſon, with regard to 
converting one ſpecies of edifice into another, even though 
it is improved in its value (u). To open the land to ſearch 
for mines of metal, coal, Ic. is waſte; for that is a detri- 
ment to the inberitance (w): but, if the pits or mines were 
open before, it is no waſte for the tenant to continue dig- 
ging them for his own uſe (x); for it is now become the 
mere annual profit of the land. Theſe three are the gene- 
ral heads of waſte, viz. in houſes, in timber, and in land. 
Though, as was before ſaid, whatever tends to the deſtruc- 
tion, .or depreciating the value, of the inheritance, is con- 
ſidered by the law as waſte. 


Lr us next ſee, who are liable to be puniſhed ſor com- 

mitting waſte. And by the feudal Jaw, feuds being origi- 
nally granted for life only, we find that the rule was gene- 
ral for all vaſals or feudatories; “ vaſallys feudum diſſipa- 
« verit, aut inſigni detriments deterius fecerit, privabitur (y).“ 
But in our antient common Jaw the rule was by no means 
fo large; for not only he that was ſeiſed of an eſtate, of i in- 
heritance might do as he pleaſed with it, but alſo waſte was 
not puniſhable in any tenant, ſave only in three perſons ; 
guardian in chivalry, tenant in dower, and tenant by the 


3 


(J) 2 Roll, Abr. 81. | (u) i Lev 309. 
r) Co. Litt. ga. 18 (w) s Rep. 12, 1) 
{s) Hob. 296. (x) Hob. 299. 64) 


lt) 1 Inſt. 53. (y) Wright. 44. 
curteſy; 
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curteſy (2); and not in tenant for life or years (a). And 


the reaſon of the diverſity was, that the eſtate of the three 
former was created by the act of the law itſelf, which there- 
fore. gave a remedy againſt them: but tenant for life, or 


for years, cam in by the demiſe and leaſe of the owner of 


the fee, and therefore he might have provided againſt the 
committing of waſte by his leſſee; and if he did not, it 
was his own default. But, in favour of the owners of the 
inheritance, the ſtatutes of Marlbridge (b) and Glocefter (c) 
provided, that the writ of wafte ſhall not only lie againſt 
tenants by the law of England, (or curteſy) and thoſe in 
dower, but againſt any farmer or other that holds in any 
manner for life or years. So that, for above five hundred 
years paſt, all tenants for life or for any leſs eſtate, have 
been puniſhable or liable to be impeached for waſte, both 
voluntary and permiſſive; unleſs their leaſes be made, as 
ſometimes they are, without impeachment for waſte, ab/- 
que impetitione veſti ; that is, with a proviſion or protection 
that no man ſhall impetere, or ſue him, for waſte com- 
mitted. 

Tur puniſhment for waſte committed was, by common 
law and the ſtatute of Marlbridge, only ſingle damages (d); 
except in the caſe of à guardian, who alſo forfeited his 
wardſhip (e) by the proviſions of the great charter (f): but 
the ſtatute of Gloceſter directs, that the other four ſpecies 
of tenants ſhall loſe and forfeit the place wherein the waſte 
is committed, and alſo treble damages, to him that hath the 
inheritance. The expreſſion of the ſtatute is, “ he ſhall 
ce forfeit the thing which he hath waſted ;” and it bath been 
determined, that under theſe words the place is alſo includ- 


ed (g). And if the waſte be done ſparſim, or here and 


there, all over a wood, the whole wood ſhall be recovered : 
or if in ſeveral rooms of a houſe, the whole houſe ſhall be 
forfeited (h); becauſe it is impraQticable for the reyerſio- 
ner to enjoy only the identical places waſted, when lying 


(2) It was however 4 doubt whe- (c) 6 Edw. J. c. 5. 
ther waſte was puniſhable at the com- (d) 2 Inſt. 146. 
mon law in tenant. by the curtęſy. (e) Bid. 300. 
Regiſt. 72. Bro. Abr. tit. — 5 88. {t) 9 Hen. III. c. 4, 
2 Inſt. 301. (g) 2 Inſt. 303. 

(a) 2 Inſt. 299. (h) Co, Litt. 54. 

(b) $2 Hen, III. c. 23. 


inter- 
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interſperſed with the other. But if waſte be done only in 
one end of the wood (or perhaps in one room of a houſe) 
if that can be conveniently ſeparated from the reſt, that part 
only is the locus vaſtatus, or thing waſted, and that only 
ſhall be forfeited to the reverſioner (177. 


VII. A sxvenTH ſpecies of forfeiture is that of cepybold 
eſtates by breach of the cuſtoms of the manor, Copyhold eſ- 
tates are not only liable to the ſame forfeitures as thoſe 
which are held in ſocage, for treaſon, felony, alienation and 
waſte ; whereupon the lord may ſeiſe them without any pre- 
ſentment by the homage (k) ; but alſo to peculiar forfeitures, 
annexed to this ſpecies of tenure, which are incurred by 
the breach of either the general cuſtoms of all copyholds, 
or the peculiar local cuſtoms of certain particular manors. 
And we may obſerve that, as theſe tenements were original- 
ly holden by the loweſt and moſt abje& vaſals, the marks 
of feodal dominion continue much the ſtrongeſt upon this 
mode of property. Moſt of the offences, which occaſioned 
a reſumption of the fief by the feodal law, and were deno- 
minated feloniae, per quas vaſallus amitteret feudum (I], 
ſtill continue to be cauſes of forfeiture in many of our mo- 
dern copyholds. As, by ſubtraction of ſuit and ſervice (m); 
ſi dominum deſervire noluerit (n): by diſclaiming to hold of 
the lord, or ſwearing himſelf not his copyholder (o); ff do- 
mi num ejuravit, i. e. negavit ſe a domino feudum babere (p): 
by negle& to be admitted tenant within a year and a day 
(g); / per annum et diem ceſſaverit in petenda inveſlitura (r); 
by contumacy in not appearing in court after three procla- 
mations (s); %a domino ter citatus non comparuerit (t); or 
by refuſing, when ſworn of the homage, to preſent the 
truth according to his oath (u); / pares veritatem nover int, 
et dicant ſe neſcire, cum ſciant (w). In theſe, and a variety 


1 


(i) 2 Inſt. 304. (q) Plowd. 372. 


(k) Ventr 38. Cro, Eliz. 499. r) Feud. I. 2. f. 24. 

(1) Fed, I. 2. f. 26. in calc, (s) 8 Rep. gg. _ — §. 57. 
(m) 3 Leon. 108. Dyer. 211. (t) Feud. I. 2. f. 2 

(n) Feud. I 1. f. 21. (u) Co. * 8 67 

(o) Co. Copyh. F. () Feud. J. 2. f. 58, 


57. 
(p) Feud. I. 2. f. 3. C. 26. §. 3. 


of 
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of other caſes, which it is impoſſible here to enumerate, 
the forfeiture does not accrue to the lord till after the of- 
fences are preſented by the homage, or jury of the lord's 
court baron (x) ; fer laudamentum parium ſuorum (y) : or, as 
it is more fully expreſſed in another place (z), nemo mile; 
adimatur db poſſeſſione ſui beneficii, niſi convitla W quae 
ſit laudanda (a) per judicium parium ſuorum. 


VIII. Tur eighth and laſt method, whereby lands and 
tenements may become forfeited, is that of bankruptcy, or 
the act of becoming a bankrupt: which unfortunate per- 
| ſon may, from the ſeveral deſcriptions given of him in our 
ſtatute law, be thus defined: a trader, who ſecretes him- 
ſelf, or does certain other acts, tending to defraud his cre- 
ditors, 


Who ſhall be ſuch a trader, or what acts are ſufficient 
to denominate him a bankrupt, with the ſeveral connected 
conſequences reſulting from that unhappy ſituation, will be 
better conſidered in a ſubſequent chapter; when we ſhall 
endeavour more fully to explain its nature, as it moſt imme- 
diately relates to perſonal goods and chattels. I ſhall only 
here obſerve the manner in which the property of lands and 
tenements are transferred, upon the ſuppoſition that the 
owner of them is clearly and indiſputably a bankrupt; and 
that a commiſſion of bankrupt is awarded and iſſued a- 
gainſt him, x 


By the fatute 1 3 Eliz. c. 7. the commiſſioners for that 
purpoſe, when a man is declared a bankrupt, ſhall have 
full power to diſpoſe of all his lands and tenements, which 
he had in his own right at the time when he became a 
bankrupt, or which ſhall deſcend or come to him at any 
time afterwards, before his debts are ſatisfied or agreed for; 
and all lands and tenements which were purchaſed by him 
jointly with his wife or children to his own uſe, (or ſuch 


(x) Co. Copyh. F. 58. (a) i. e. arbitranda, definienda. 
(y) Feud, L I. f. 21, Du Freſne. IV. 79. 
(z) Ibid, t. 22. i 
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intereſt therein as he may lawfully part with) or purchaſed 
with any other perſon upon ſecret truſt for his own uſe; 
and to cauſe them to be appraiſed to their full value, and to 
ſell the fame by deed indented and inrolled, or divide them 
proportionably among the creditors. The ſtatute expreſsly 
includes not only free, but copyhold, lands : but did not ex- 
tend to eſtates- tail, farther than for the bankrupt's life; 
nor to equities of redemption on a mortgaged eſtate, where- 
in the bankrupt has no legal intereſt, but only an equitable 
reverſion. Whereupon the ſtatute 21 Jac. I. c. 19. enaQs, 
that the commiſſioners ſhall he impowered to ſell or con- 
vey, by deed indented and inrolled, any lands or tenements 
of the bankrupt, wherein he ſhall be ſeiſed of an eſtate- tail 
in poſſeſſion, remainder, or reverſion, unleſs the remainder 
or reverſion thereof ſhall be in the crown ; and that ſuch ſale 
ſhall be good againſt all ſuch iflues in tail, remainder-men, 
and reverfioners, whom the bankrupt himſelf might have 
barred by a common recovery, or other means: and that 
all equities of redemption upon mortgaged eſtates, ſhall be 
at the diſpoſal: of the commiſſioners; for they fhall have 
power to redeem the ſame, as the bankrupt himſelf might 
have done, and after redemption: to ſell them. And alſo, by 
this and a former act (b), all fraudulent conveyances to de- 
feat the intent of theſe ſtatutes are declared void; but that 
no purchaſor bona fide, for a good or valuable conſideration; 
ſhall be affected by the bankrupt laws, unleſs the commiſ- 
ſion be ſued forth within five years after the aQt of dank- 
_oy committed. 


By virtue of theſe ſtatutes a bankrupt may loſs all bis real 
eftates ; ; which may at once be transferred by his commiſſi- 
oners to their aſhgnees, without his participation or conſent. 


b) 1 Jac. I. c. 16 | Hae 4 


_ CraPFaER 


Ch. 19. of THINGs. 287 


6 © * CHAPTER, THE NINETEENTH, 


or TITLE. NH ALIENATION. 


LES 
. 


HE moſt uſual and univerſal method of acquiring 4 

title to real eſtates is that of alienation, conveyance, 
or purchaſe in its limited ſenſe: under which may be com- 
prized any method wherein eſtates are voluntarily reſigned 
by one man, and accepted by another; whether that be ef- 
fete by ſale, gift, marriage ſettlement, deviſe, or other 
tranſmiſſion of property by the matual conſent of the parties, 


Tuts means a taking eſtates, by 8 18 not of | 
equal antiquity in the law of England with that. of taking 
them by deſcent, For we may remember that, by the feo- 
dal law (a), a pure and genuine feud could not be transferred 
from one feudatory to another without the conſent of the 
lard.z. leſt thereby a feeble or ſuſpicious tenant might have 
been ſubſtituted and impoſed upon him, to perform the 
feodal ſervices, inſtead. of one on whoſe abjlities and fide- 
lity he could depend. Neither could the feudatory then 
ſubject the land to his debts: for, if he might, the fecdal 
reſtraint of alienation would have been eaſily fruſtrated and 
evaded (b). And, as he could not aliene it in his life-time, 
ſa neither could he by will defeat the ſueceſſion, by deviſing 
his feud to another family; nor even alter the. courſe of it, by - 
impoſing particular limitations, or preſcribing an unuſual. path 
of deſcent; Nor; in ſhort, could he aliene the eſtate, even 
with'the conſent of the lord, unleſs he had alſo obtained tlie 
conſent of his o, next apparent, or pre umptive heir (e). 
And therefore it was very uſual in antient feoffments to ex- 


(a) Bee pag. 87. (e) Co. Lit, 9% Wright. 169, 
(b) Feud. L. 1, f. 2. W | => 
preis, 
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preſs, that the alienation was made by conſent of the heirs 
of the feoffor; or ſometimes for the heir apparent himſelf 
to join with the feoffor in the grant (d). And, on the other 
hand, as the feodal obligation was looked upon to be reci- 
procal, the lord could not aliene cr transfer his ſigniory 
without the conſent of his vaſal: for it was eſteemed un- 
reaſonable to ſubje& a feudatory to a new ſuperior, with 
whom he might have a deadly enmity, without his own 
approbation ; or even to transfer his fealty, without his be- 
ing thoroughly apprized of it, that he might know with 
certainty to whom .his renders and ſervices were due, and 
be able to diſtinguiſh a lawful diſtreſs for rent from a ho- 
ſtile ſeiſing of his cattle by the lord of a neighbouring clan 
(e). This conſent of the vaſal was expreſſed by what was 
called attorning (f), or profeſſing to become the te- 


nant of the new lord; which doctrine of attornment 


was afterwards extended to all leſſees for life or years. For 
if one bought an eſtate with any leaſe for life or years ſtand- 
ing out thereon, and the leſſee or tenant refuſed to attorn to 
the purchaſor, and to become his tenant, the grant or con- 
trat was in moſt caſes void, or at leaſt incomplete (g): 
which was alſo an additional clog upon alienations, 


| Bur by degrees this feodal ſeyerity is worn off; and ex- 
perience hath ſhewn, that property beſt anſwers, the pur- 
poſes of civil life, eſpecially in commercial countries, when 
its transfer and circulation are totally free and unreſtrained, 
The road was cleared in the firſt place by a law of king 
Henry the firſt, which allowed a man to ſell and diſpoſe of 
lands which he himſelf had purchaſed; for over theſe he was 


thought to have a more extenſive power, than over what 
had been tranſmitted to him in a courſe of deſcent from his 


anceſtors (h): a doctrine, which is countenanced by the 


(d) Madox, Fermul, Angl. no. 316. mento, neus item domino atquirenti ob- 
319. 427.  firingebat; idgue jaſſu audtoris. | D- 
(e) Gilb. Ten. Is: Argentre Aniig. Conſuet, Brit. apud 

f) The ſame doctrine and the fame Dufreſne. i. 819, $20. 1 
denomination prevailed in Bretagne. (8) Litt. F. 681. Ieh 
Peſſeſftenet in eee! non (k) Emptiones vel acquifititnes ſuas | 


aliter apprebendi poſſe, quam per at- det cui magis velit. Terram aste 
tournances et dvirances, ut loqui ſo- quam ei parentes dederunt, non mittat 
lent; cum waſallur, ejurato prieris extra cognationem ſuam, LL, Hen. J. 
dimini obſeguis et fide, novo ſe ſacra- c. 30. | 


feodal 
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feodal conſtitutions themſelves (j): but he was not allowed 
to fell the whole of his own acquirements, ſo as totally to 
diſinherit his children, any more than he was at liberty to 
aliene his paternal eſtate (i). Afterwards a man ſeems to 
have been at liberty to part with all his own acquiſitions, if 
he had previouſly purchaſed to him and his aſ/igns by name; 
but, if his affgns were not ſpecified in the purchaſe deed, 
he was not empowefed to aliene (x): and alſo he might part 
with one fourth of the inheritance of his anceſtors with- 
out the conſent of his heir (). By the great charter of 
Henry III. (m), no ſubinfeudation was permitted of part of 
the land, unleſs ſufficient was left to anſwer the ſervices due 
to the ſuperior lord, which ſufficiency was probably inter- 
preted to be one half or moiety of the land (n). But theſe 
reſtrictions were in general removed by the ſtatute of guia 
emptores (o), whereby all perſons, except the king's tenants 
in capite, were left at liberty to aliene all or any part of 
their lands at their own diſcretion (p). And even theſe te- 
nants in capite were by the ſtatute, 1 Edw. III. c. 12. per- 
mitted to aliene, on paying a fine to the king (q). By the 
temporary ſtatutes 11 Hen. VII. c. 3. and 3 Hen. VIII. c. 
4. all perſons attending the king in his wars were allowed 
to aliene their lands without licence, and were relieved 
from other feodal burthens. And, laſtly, theſe very fines 
for alienations were, in all caſes of freehold tenure, entirely 
aboliſhed by the ſtatute 12 Car. II. c. 24. As to the power of 
charging lands with the debts of the owner, this was introdu- 
ced ſo early as ſtatute Weſtm. 2. which (t) ſubjected a moiety 
of the tenant's lands to executions, for debts recovered b 

law; as the whole of them was likewiſe ſubjected to be pawn- 
ed in a ſtatute merchant by the ſtatute de mercatoribus, made 
the ſame-year, and in a ſtatute ſtaple by ſtatute 27 Edw. III. 
c. 9. and in other ſimilar recognizances by ſtatute 23 Hen. 


(j) Feud. I. 2. f. 39. J. 2. f. 48. 

(i) S, queffum tantum habuerit ir, (1) Mirr. ibid. 
qui partem lerrae ſue denare voluerit, (m) g Hen. III. c. 32. 
runc guidem hoc ei licet; ſed non tetum (n) Dalrymple of feuds, 95. 

ueftum, quia non pere filium * (o) 18 Edw. I. c. t. 
barred dem exhaeredare. Glany. J. 7. (p) See pag. 72. 

(q) 2 Inſt. 67. 

* Uk) Mirr. c. 1. F. 3. This is alſo (r) 13 Edw. I. c. 18. 

borrowed from the teodal law. Feud, 
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VII. c. 6. And, nou, the whole of them is not daly ſubject 
to be patuned for the debts of the owner, but like wiſe to be 
abſolutely fold for the benefit of, trade and commerce by the 
ſeveral ſtatutes of bankruptcy. The reſtraint of devi/ing 
lands by will, except in ſome places by particular cuſtom, 
laſted- longer; that not being totally removed, till the abo- 
lizion of the military tenures. The doctrine of 4#Hornments 
continued ſtill later than any of the reſt, and became ex- 
tremely troublefome, though many methods were invented 
to evade them; till, at laſt, they were made no longer ne- 
eng dt 5 L 16. and 11, Ges. 1. 19. 


In examining the nature of alienation, let vs firſt, pou 
_Quire, briefly, whe may. aliene and to %; and then, 
more largely, how a man may eee or the en is 
of conveyance. | | FF & R 


I. Wno may aliens, and to whom ; or, in other words, 
Who! is capable of conveying, and who of purchaſing. And 
hetein we muſt conſider rather the i incapacity, than capa- 
city, of the feveral parties: for all perſons i in poſſeſſion are, 
prima. facie, capable. both of | conveying, and purchaſing, 
unleſs the Taw has laid them under any particular diſabili- 
ties. But, if a man has only in him the right of either 
polleflion or property, he cannot convey it to any other, 
A ſt pretended titles might be granted to great men, whereb 

uſtice might be trodden down, and the weak oppreſſed d 
25 reverſions and veſted remainders may be granted; 
becauſe the poſſeſſion of the particular tenant is the poſſeſſi- 
on of him in reverſion or remainder : but contingencies, and 
mere Pol. bilities, though they may be releaſed, or deviſ- 
ed by will, or may paſs to the heir or executor, yet cannot 
lit hath been ſaid) be aſſigned to a ſtranger, unleſs coupled 
with ſome preſent intereſt H. EN 


PrxSONS attainted of reaſon; cling; and pins, 
are incapable of conveying, from the*time of the offener 


(s) Co. Litt. 214. ? 239, 322. 14 dd, ug 1 Nr 


© (f) Sheppard's couchſtone, 238, 574, Stra. 132, 
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committed, provided  attainder follows (t): for ſuch con- 
veyance by them may tend to defeat the king of his for- 
ſeiture, or the lord of his eſtheat. ' But they may purchaſe 
fot. the 'bbnefit af the cruw n, or the lord of the fee; theo? 
they ate diſabled to held > the lands fo purchaſed; if after 
attainder, being ſubject to immediate forfeiture 5 if be- 
fore, to eſcheat as well as forfeiture; according to the na- 
ture of the crime (u). So alſo cotpotations, religious or 
others; may purchaſe lands; yet, unleſs/they have a licence 
to hold in mortmain, they cannot retain ſuch purchaſe z 
but. it ſhall be fotfeired to the lord of the fee. 


* 1 


inſanity (2): and, afterwards, a defendant in aſſiſe having 
pleaded a releaſe by the plaintiff fince the laſt continuance, 
to which the plaintiff replied {ore tenus, as the marinet then 
was) that he was out of his mind when he gave it, the court 
adjourned the aſſiſe; doubtitigy whether as the plaintiff was 
ſane both then and at the commencement of the ſuit, he 
ſhould be permitted to plead an intermediate deprivatic n 
of reaſon; and the queſtion was aſked how he came to 


) Evi Lit. | | Bri . 28. fel. 66. 
W (8 
bo Ibid. 247. (2) 5 Edw. III. 70. 


«> remember 
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remember the releaſe, if out of his ſenſes when he gave 
it (a). Under Henry VI. this way of reaſoning (that a man 
ſhall. not be allowed to diſable himſelf, by pleading his on 
incapacity, becauſe he cannot know what he did under 

ſuch a ſituation) was ſeriouſly adopted hy the judges in ar- 
gument (b); upon a. queſtion, whether the heir was bar- 
red of his right N. entry by the feoffment of his inſane an- 
ceſtor. And from theſe looſe authorities, which Firzher- 
bert does not ſcruple to rejeQ as being contrary to rea- 
ſan (c), the maxim that a man ſhall not ſtultify himſelf 
hath been handed down as a ſettled law (d): though later 
opinions, feeling the inconvenience of the rule, have in 
many points endeavoured to reſtrain it (e). And, cleatly, 
the next heir, or other perſon intereſted, may, after the 
death of the idiot or non compot, take advantage of his in- 
capacity and avoid the grant (f). And ſo too, if he pur- 
chaſes under this difability, and does not afterwards upon 
recovering his ſenſes agree 'to the purchaſe, his heir ma 
either waive or accept the eſtate at his option In like 
manner, an infant may waive ſuch purchaſe or c Wen 
when he comes to full age; or, if he does not then actual. 
Jy agree to it, his heirs may waive it after him (h). Perſons 
alſo, who purchaſe or convey under dureſs, may affirm or a- 
void ſuch tranſaction, whenever the dureſs is ceaſed (i). For 
all theſe are under the protection of the law ; which will not 
ſuffer them to be impoſed upon, through the imbecillity of 
their preſent condition; ſo that their acts are only bind- 
ing, in caſe they be alter wales agreed io, wack ſuch imbe- 
bene Apes rageh u G 

Tur ale eflfelte-coretth is — different. _ 
purchaſe an eſtate without the conſent of her huſband, and the 
eonveyance is good during the coverture, till he avoids it by 
ſome . A h. Ry tho? * yr 


* enn E 
Mr in. 
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N F. 495. Cro, Eliz. 12. © (6) d. 
(i) 2 Inſt. 483. 5 Rep, 1 5 
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to avoid it, or even if he actually conſents, the ſeme - covert 
berſelf may, after the death of her huſband, waive or diſ- 
agree to the ſame: nay, even her heirs may waive it after 
her, if ſhedies before her huſband, or if in her widowhood ſhe 
does nothing to expreſs her confent or agreement (). But 


the conveyance or other contract of a feme-covert (except 


by ſome matter of record) is abſolutely void, and not mere- 


ly voidable (m); and therefore cannot be affirmed or b | 


= by = ſubſequent br 


ti Taz 5 of an alien born is alſo — A For be may 
purchaſe any thing ; but after purchaſe he can bold nothing, 
except a leaſe for years of a houſe for convenience of mer- 
chandize, in caſe he be an alien- friend: all other pur- 
chaſes (when found by an inqueſt of office) * nn. 
ately ne 10 the king (n). 


Paier * laſtly, nd. perſons renbaling the popiſh reli- 
gion, are by ſtatute 11,& 12 W. III. c. 4. diſabled to pur- 
chaſe any lands, rents, or hereditaments; and all eſtates made 
to their uſe, ot in truſt for them, are void. But this ſtatute 
is conſtrued to extend only to papiſts above the age of eigh- 
teen ; ſuch only being abſolutely diſabled to purchaſe: yet 
the next proteſtant heir of à papiſt under eighteen ſhall 
have the profits, during his life; unleſs he renounces bis 
errors within the time — by * * 755 


may aliene or convey; which will lead us to conkder the 


ſeveral modes of n. 112 


In conſequence of the admifon of property. or the giv- 
ing a ſeparate right by the law of ſociety to thaſe things 
which by the law of nature were in common, there were 
_ neceſſarily ſome-megns to be deviſed, whereby that ſeparate 
right or excluſive property ſhould be originally acquired; 


which, we have more than once obſerved, was that of oc- 


00 Bid. e Gn 
lm) Perkigs. F. 154. 1 Sid. 6 19 (o) 1 P. Ws. 354. 
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remember the releaſe, if out of his ſenſes when he gave 
it (a). Under Henry VI. this way of reaſoning (that a man 
ſhall not be allowed to diſable himſelf, by pleading his own 


incapacity, becauſe he cannot know what he did under 


ſuch a ſituation) was ſeriouſly adopted by the judges in ar- 
gument (b); upon a queſtion, whether the heir was bar- 
red of his right of entry by the feoffment of his inſane an- 
ceſtor. And from theſe looſe authorities, which Firzher- 
bert does not ſcruple to reje& as being contrary to rea- 
ſon (e), the maxim that a man ſhall not ſtultify himſelf 
hath been handed down as a ſettled law (d): though later 
opinions, feeling the inconvenience of the rule, have in 
many points endeavoured to reſtrain it (e). And, clearly, 
the next heir, or other perſon intereſted, may, after the 
death of the idiot or non compot, take advantage of his in- 
capacity and avoid the grant (f). And ſo too, if he pur- 
chaſes under this difability, and does not afterwards upon 
recovering his ſenſes agree to the purchaſe, his heir may 
either waive or accept the eſtate at his option (g). In like 
manner, an infant may waive ſuch purchaſe or conveyance, 
when he comes to full age; or, if he does not then aQual- 
Jy agree to it, his heirs may waive it after him (h). Perſons 
alſo, who purchaſe or convey under dureſs, may affirm or a- 
void ſuch tranſaction, whenever the dureſs is ceaſed (i). For 


all theſe are under the protection of the law ; which will not 


ſuffer them to be impoſed upon, through the imbecillity of 


their preſent condition; fo that their acts are only bind- 


ing, in caſe they be Nera agreed to, whek ſuch imbe- 
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conveyance is good during the coverture, till he avoids it by 
ſome e And his —— . And, tho! Ne gry nothing 
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to avoid it, or even if he actually conſents, the ſeme- covert 
berſelf may, after the death of her huſband, waive or diſ- 
agree to the ſame: nay, even her heirs may waive it after 
her, if ſhedies before her huſband, or if in her widowhood ſhe 
does nothing to expreſs her conſent or agreement (). But 


the conveyance or other contract of a feme-covert (except 
by ſome matter of record) is abſolutely void, and not mere- 


ly voidable (m) ; and therefore cannot be affirmed or made 
good by any ſubſequent CITE 


ru pe of an alien born is alſo peculiar. For he may 
perchiaſe any thing; but after purchaſe he can hold nothing, 
except-a leaſe for years of a houſe for convenience of mer- 
chandize, in caſe he be an alien-friend: all other pur- 
chaſes (when found by an inqueſt of office) being immedi- 
ately foricited to the king (n). | 


Parisrz, laſtly, and perſons profeſſing the popiſh reli- 
gion, are by ſtatute 11 & 12 W. III. c. 4. diſabled to pur- 
chaſe any lands, rents, or hereditaments; and all eſtates made 
to their uſe, or in truſt for them, are void. But this ſtatute 


is conſtrued to extend only to papiſts above the age of eigh- 


teen ; ſuch only being abſolutely diſabled to purchaſe : yet 
the next proteſtant heir of a papiſt under eighteen ſhall 
have the profits, during his life; unleſs he renounces his 
errors within the time — by law (0). | 


— 


may aliene or convey; which will lead us to donſider the 


ſeyeral modes of conveyance, 


In conſequence of the admiGon of — or the giv- 
ing a ſeparate right by the law of ſociety. to thaſe things 
which by the law of nature were in common, there were 
neceſſarily ſome means to be deviſed, whereby that ſeparate 
right or excluſive property ſhould be originally acquired; 
which, we have more than once obſerved, was that of oc- 


(1) Bld. 2 1 Ye (a) Co. Lite. 2. 
im) Perkiss. F. 154. 1 Sid. * (o) 1 P. Ws. 354. 
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cupaney or firſt poſſeſſion. But this poſſeſſon, when once 
gained, was alſo neceffarily to be continued; or elſe, upon one 
man's dereliction of the thing he had ſeiſed, it would again 
become common, and all thoſe miſchiefs and contentions 
would enſue, which property was introduced to prevent. 
Por this purpoſe therefore, of continuing the poſſeſſion, the 
municipal law has eſtabliſhed defernts” and alienations the 
former to- continue the poſſeſſion i in the heirs of the pro- 
prietor, after his involuntary dereliction of it by his death; 
the latter to continue it in thoſe perſons, to whom the pro- 
prietor, by his own valzntary act, ſhall chooſe to relinquiſh | 
it in his life time. A tranſlation, or transfer, of property being 
thus admitted by law, it became neceſſary that this transfer 
ſhould be properly evidenced : in order to prevent diſputes, 
either abaut the fact, as whether there was any transfer at 
all; or concerning the perſons, by whom and to wham it 
was transferred; or with regard to the ſubject matter, as 
what the thing transferred conſiſted of; or, laſtly, with rela- 
tion to the mode and quality of the rainkey; as for what 
period of time (or, in other words, for what eſtate and 
intereſt) the conveyance was made. The legal evidences of 
this tranſlation of property are called the common affurances 
of the kingdom ; whereby every man's eſtate is aſſured to 
him, and all controverſies, doubts ang difficulties are either 
prevented or removed. 


Tuxs E common aſſurances are of four kinds: 1. By mat- 
ter in pais, or deed; which is an aſſurance tranſacted be- 
tween two or more private perſons in pars, in the country; 
that is (according to the old common law) upon the very 
ſpot to be transferred. 2. By matter of record, or an aſſurance 
tranſacted only in the king's public courts of record. 3. 
By ſpecial cuſtom, obtaining in fome particular places, and 
relating only to ſome particular ſpecies of property. Which 
three are ſuch as take effe& during the life of the party 
conveying or aſſuring. 4. The fourth takes no effect, 
till after his death; and that is by deviſe, contained in his 
laſt will and teſtament, We ſhall treat of each in its 


order. 
CHAFTER 
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N treating of deeds I ſhall confider, firft, their general 
nature z and, next, the ſeveral forts.or kinds of deeds, 
with their reſpeQiye incidents. And in explaining the 
former, I ſhall examine, firſt, what a deed is; andy 
its en and, thirdly, hon it —_ ou 0 
8 Für then, a deed is 3 ng * and delivered by 
the parties (a). It is ſometimes called a charter, carta from 
its materials; but moſt uſually, when applied to the tranſac- 
tions of private ſubjects, it is called a detd, in Latin asm, 
aun 50, becauſe it is the moſt ſolemn and authentig act 
that a man can poſſibly perform, with'relation tmthe diſpe- 
ſal of his property; and therefore 2 man -ſhajl always be 
efepped by his qun deed, or not permitted to ayer or prove 
any thing in contradiction to what he has once ſo ſolemnly 


and deliberately au ed (b). If a deed be made by more par- 


ties than one, there onght to be regularly as many copies of 
it as there were parties, and each ſhould be cut or indented 
(formerly in acute angles inſſar dentium; but at preſent in 
2 waving line) on the top or fide, to tally or correſpond 
with the other; which deed ſo made, is called an indenture. 
Formerly, when deeds were more conciſe than at preſent, 
it was uſual to write both parts on the ſame piece of parch- 
ment, with ſame word or letters of the alphabet written 
between them; through which the parchment was cut, 


either in a ſtrait or indented line, in ſuch a manner as 0 


{a} Co. Lit, 177. () Plond. 434 
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Jeave half the word on one part and half on the other. Deeds 
thus made were denominated /yngrapha by the canoniſts (c); 
and with us chirograpba, or hand-writings (d); the word 
cirographum or cyrographum being uſually that which was 
divided in making the indenture: and this cuſtom is till 
preſerved in making out the indentures of a fine, whereof 
hereafter. ' But at length indenting only has come into uſe, 
without cutting through any letters at all ; and it ſeems at 
preſent to ſerve for little other purpoſe, than to give name 
to the ſpecies of the deed. When the ſeveral parts of an 
indenture are interchangeably executed by the ſeveral par- 
ties, that part or copy which is executed by the grantor is 
uſually called the original, and the reſt are counter parts : 
though of late it is moſt frequent for all the parties to exe- 
cute every part; when renders them all originals. A deed 
made by one party only is not indented, but polled or 
ſhaved quite even; and is therefore called a deed-poll, or a 
_ deed 0. | 


0. W are in the next place to „Sender the requifites 
of a deed. The firſt of which is, that there be perſons 
able to contract and be contracted with, for the purpoſes 
intended by the deed; and alſo a thing, or ſubje& matter 
to be contracted for: all which muſt be expreſſed by ſuf- 
ficient names (f). So as in every grant there muſt be a 


grantor, a grantee, and a thing granted ; in every leaſe A 
leſſor, a leſſee, and a br demiſed. 


deünbart z the deed muſt be founded upon NE and 
ſufficient conſideration. Not upon an uſurious contract (g); 
nor upon fraud or colluſion, either to deceive purchaſors 
bona fide (h), or juſt and lawful creditors (i); ; any of which 
bad conſiderations will vacate the deed. A deed alſo, or 
other grant, made without any conſideration, is, as it were, 
of no effect; for it is conſtrued to enure, or to be effectual, 

| only to the uſe of the grantor himſelf (k). The conſide- 


ne c 2 13 Eliz. c. 8. 
(d) Mirror. c. 2. F. 2 Stat. 29. Eliz. c. 4. 
oi Thid. Litt. ; 371, 372. fo 7 Stat. 13. Eliz, c. 3. 


Co. Lit. 3 (k) Perk. F. 533. < 
| ration 
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ration may be either a good, or a valuable one. A gopd con- 
ſideration is ſuch as that of blood, or of natural love and af- 
ſection, when a man grants an eſtate to a near relation; 
being founded on motives of generoſity, prudence, and na- 
tural duty: or a valuable conſideration is ſuch as money, 
marriage, or the like, which the law eſteems an equivalent 
given for the grant (); and is therefore founded in motives 
of juſtice. Deeds, made upon good conſideration only, are 
conſidered merely as voluntary, and are frequently ſet aſide 
in favour of creditors, and bona fide purchaſors. 


Tump; the deed muſt be written, | or, I preſume, 
printed; for it may be in any character or any language; 
but it muſt be on paper, or parchment. For if it be writ- 


ten on ſtone, board, linen, leather, or the like, it is no | 


deed (m). Wood or ſtone may be more durable, and linen 
leſs liable to raſures; but writing:on paper or parchment 
unites in itſelf, more perfectly than any other way, both 
theſe deſireable qualities: for there is nothing elſe ſo dura- 
ble, and at the ſame time ſo little liable to alteration; 
nothing ſo ſecure from alteration, that is at the ſame time ſo 
durable. It muſt alſo have the regular ſtamps, impoſed'on 
it by the ſeveral ſtatutes for the increaſe of the public re- 
venue; elſe it cannot be given in evidence. Formerly ma- 
ny conveyances were made by parol, or word of mouth 
only, without writing; but this giving a handle to a vari- 
ety of frauds, the ſtatute 29 Car. II. c. 3. enacts, that no 
leaſe or eſtate in lands, tenements, or hereditaments, (ex- 
cept leaſes, not exceeding three years from the making, 


and whereon the reſerved rent is at leaſt two thirds of the 


real value) ſhall be looked on as of greater force than a 
leaſe or eſtate at will; unleſs put in writing, and ſigned by 


the party granting, or his n 1 authorized; in 
writing. | 


FouRTHLY ; the matter written muſt be legally and. or- 
* derly ſet forth: that is, there muſt be words ſufficient to 
ſpecify the agreement and bind the parties: which ſuffici- 


(1) 3 Rep. 53. e a ( Co, Lite 229. FN, B. 15a. 
. ency 
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oncy muſt be left to the courts of law to determine (n). For 
it is not abſolutely neceflary in law, to have all the format 
parts that are uſually drawn out in deeds, ſo as there be ſuf. 
ficient words to declare clearly and legally the party's mea- 

ning. But, as thefe formal and orderly parts are calculated to 
convey that meaning in the cleareſt, diſtinaeſt, and moſt 
effectual manner, and have been well conſidered and ſettled 
by the wiſdom of ſucceſſive ages, it is prudent not to depart 
from them without good reaſon or urgent neceſſity; and 
therefore I will here mention them in their uſual (o) order. 


1. Taz premiſes may he uſed to ſet forth the number 
and names of the parties, with their additions or titles. They 
alſo contain the recital, if any, of fuch deeds, agreements, 
or matters of fact, as are neceſſary to explain the reaſons 
upon which the preſent tranſaction is founded: and herein 
alſo is ſet down the conſideration upon which the deed is 
made. And then follows the certainty of the grantor, gran- 


tee, and thing nee (p). 


2. 3. NexT, come the habendum and tenendum (9). The 
office of the babendum is properly to determine what eſtate 
or intereſt is granted by the deed ; though this may be per- 
formed, and ſometimes is performed, in the premiſes, In 
which caſe the habendum may leſſen, enlarge, explain, or 
qualify, but not totally contradict or be repugnant to, the 
eſtate granted in the premiſes. As if a grant be “ to A and 
te the heirs of his body in the premiſes, habendum, © to him 
&« and his heirs for ever,” or vice verſa; here A has an e- 
ſtate- tail, and a fee-ſimple expeRant thereon (rt). But had 
it been in the premiſes * to him and his heirs,” Habendum, 
« to him for life, the habendum would be utterly void (s); 
for an eſtate of inheritance is veſted in him before the 
habendum comes, and ſhall not afterwards be taken a- 
way, or deveſted by it. The tenendum, © and to 
4 hold,” is now of very little uſe, and is only kept in 
by cuſtom. It was ſometimes formerly uſed to ſignify 


(n) Co Litt. 226. (r) Co. Litt. 21. 2 Roll. Rep. 19. 
(o) Ibid. 6. 23. Cro. Jac. 476. ; 

(p) See appendix, No. a 9. 2. pag. v. 0 2 * 13 Rep. 36. 

(4) * ; | 1 
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the tenure; by which tbe eſtate granted was to be 1 

viz. „ tenendum per ſeruitium militare, in hurgagia, in hides 
&« yo ſocagio, &c. But, all theſe being now reduced to free 
and common ſocage, the tenure is never ſpecified. Before 
the ſtatute of quis emprover, 18 Edw. I. it was alfo ſome . 
times uſed to devote the lord of whom the land ſhould be 
helden; but that ſtatute direfting all future purchaſers to 
hold, not of the immediate grantor, but of the chief lord 
of the fee, this uſe of the tenendum hath alſo been antiquat- 
ed; though for a long time after we find it mentioned in 
antient charters, that the tenements ſhall be holden de ca- 


capitalibus dominis feedi (t): hut, as this ex preſſed nothing 
more than the oy wage had pri provided r it 1 


ly grew out of uſe. 


4. Nxxr follow the terms or * Sipalations if any, upon 
| which the grant is made: the firſt of which is the redden - 

dum or reſet vation, whereby the grantor doth create or re- 
ſerve fome new thing to himſelf gut of what he had be- 
fore granted. As rendering therefore yearly the ſum of 


ten ſhillings, or @ pepper-corn, or two days plougbing, 


« of the like (u).“ This render, reditus, return, or rents 
under the pure feadal {yſtem, conſiſted in chivalry, princi- 
pally of military ſervices; in villenage, of the moſt ſlaviſh 
offices; and, in ſocage, it uſually conſiſts of money, though 
it may conſiſt of ſervices ſtill, or of any other certain pro- 
fit (w). To make a reddendum good, if it be of any thing 
newly created by the deed, the reſervation muſt be to the 
grantors, or ſome, or one of them, and not to any ſtranger 
to the deed (x). But if it be of antient ſervices or the like, 
annexed to the land, hep the reſervation may. be to the 
lord of the fee ()). 


5. ANOTHER of the terms upon which a grant may be 
2 is a condition; which is a clauſe of contingency, on 
the happening of which the eſtate granted may be deſeated; 
as provided always, that if the mortgagor ſhalt pay the 


(t) Append. No. I. Made x. Fer- (w) See pag. 41. 
mul. paſſim, (x) Plowd. 13. 8 Rep. 7m. 


(u) Append. No. II. F. 1. pag. iii, (y) Append. No. I. p. i. 
* mortgagee 


——— 


300 The Ricyrs Boon II. 


« mortgagee 5001. upon ſuch a day, the whole ſhite” stan- 
&« ted ſhall determine on and the like 020. | x 


6. Next may follow the clauſe of warranty, whereby the 
grantor doth, for himſelf and his heirs, warrant and ſecure 
to the grantee the eſtate ſo granted (a). By the feocal con- 
ſtitution, if the vaſal's title to enjoy the fee was diſputed, 
he. might vouch) or call, the lord or donor to warrant or 
inſure his gift; which if he failed to do, and the vaſal was 
evicted, the lord was bound to give him another feud of e- 
qual value in recompenſe (b). And ſo, by our antient law, 
if before the ſtatute of quia emptores a man enfeoffed another 
in fee, by the feodal verb dedi, to hold of himſelt and his 
heirs by certain ſervices; the law annexed a warrant to this 
grant, which bound the feoffor and his heirs, to whom the 
ſervices (which were the conſideration and equivalent for 
the gift) were originally ſtipulated to be rendered (c). Or 
if a man and his anceſtors had immemorially holden land 
of another and his anceſtors by the ſervice of homage (which 
was called bomage aunceſtrel) this alſo bound the lord to war- 
ranty (d); the homage being an evidence of ſuch a feodal 
grant. And, upon a fimilar principle, in caſe, after a par- 
tition or exchange of lands of inheritance, either party or 
his heirs be evicted of his ſhare, the other and his heirs are 
bound to warranty (e), becauſe they enjoy the equivalent. 
and ſo, even at this day, upon a gift in tail or leaſe for 
life, rendering rent, the donor or leſſor and his heirs (to 
whom the rent is payable) are bound to warrant the title (f). 
But in a feoffment in fee by the verb dedi, ſince the ſtatute 
of quia emptores, the feoffor only is bound to the implied 
warranty, and not his heirs (g) 3 becauſe it is a mere per- 
ſonal contract on the part of the feoffor, the tenure (and of 
courſe the antient ſervices) reſulting back to the ſuperior 
lord of the fee. And in other forms of alienation, gradu- 


18 * d. No. n d) Litt. F. 143 · 


Bid. No. I. p. i e) Co. Litt. 174. 
(b Fed. 1. 2. t. 8, & 25. f) Bid. 384. 


(e) Co. Litt. 384. 1 (8 Bid. 
| ally 
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ally introduced ſince that ſtatute, no warranty whatſoever 
is implied (h) ; they bearing no fort of analogy to the ori- 
ginal feodal donation. - And therefore in ſuch caſes it be- 
came neceſſary to add an expreſs clauſe of warranty, to bind 
the grantor and his heirs; which is a kind of .covenant 
real, and can only be created by the verb warrantizo, or 
U 5 bu th | 


Tuxsx expreſs. warranties were introduced, even prior 
to the ſtatute of quia emptores, in order to evade the ſtrict- 
neſs of the feodal doctrine of non-alienation without the 
conſent of the heir. For, though he, at the death. of his 
anceſtor, might have entered on any tenements that were 
aliened without his concurrence, yet, if a clauſe of warran- 
ty was added to the anceſtor's grant, this covenant deſcend- 
ing upon the heir inſured the grantee; not ſo much by con- 


firming his title, as by obliging ſuch heir to yield him a re- 


compenſe in lands of equal value: the law, in favour of ali- 
enations, ſuppoſing that no anceſtor would wantonly diſinhe- 
tit his next of blood (K); and therefore preſuming that he 
had received a valuable conſideration, either in land, or in 
money which had purchaſed land, and that this equivalent de- 
ſcended to the heit together with the anceſtor's warranty. 
So that when either an anceſtor, being the rightful tenant 
of the freehold, conveyed the land to a ſtranger and his 
heirs, or releaſed the right in fee- ſimple to one who was al- 
ready in poſſeſſion, and ſuperadded a warranty to his deed, it 
was held that ſuch warranty not only bound the warrantor 
himſelf to protect and aſſure the title of the warrantee, but 
it alſo bound his heir: and this, whether that warranty was 
lineal or collateral to the title of the land. Lineal warranty 
was where the heir derived, or might by poſſibility have de- 
rived, his title to the land warranted, either from or thro” 
the anceſtor who made the warranty; as, where a father, 
or an elder ſon in the life of a father, releaſed to the diſſei- 
ſor of either themſelves or the grandfather, with warranty, 


this was lineal to the younger ſon (1). Collateral warranty 


was where the heir's title to the land neither was nor could 


(hb) Co. Litt. 102. | (k) Co. Lit) 373. . » \ 
(3) Lit, }- 133: (1) Litt. §. 703. 706. 707. 
| have 


— 
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ha ve been, derived from the wartaming andeſtor; #5, whete 
a younger brother reſeaſed to hib father; diſſei ſor, with wat 
rahty, this was collateral ts the elder brother (m. But 
where the very conveyanee, to Which the warranty was 
annexed, immediately followed u Alſſeiſin/ or opetated itſel 
as ſuch (as, where a fathet, tenant for yeuts; With remaitic 
der to his ſon in fee, aliened in fee-ſimple with Warranty) 
this being in its original manifeſtly founded on the fert or 
wrong of the wartantor himſelf, was called k-wartanty dem- 
mencing by diſſeiin; and, being too palpably injurious t6 be 
ſupported, was not binding; vpon any heir of 4 on tortious 
Warthator (n). W oc 

In both lineal 5 collateral . the neee 
the heir (in caſe the warrantee was evifted, to yield hith 
other lands in their ſtead) was only vw bbnditios that he had 
other ſufficient lands by deſcent from the warraming ae 
ſtor (o). But though, without affers, he was not bound to 
Inſure the title of another, yet, in caſe of lineal warranty, 
whether aſſets deſcended ot not, the heir was perpetually 
barred from claiming the land hi el z for, if he could ſuc- 
ceed in ſuch elaim, he would then gain aſſets by deſcent (f 
he had them not before) and muſt fulfil the warranty of his 
anceſtor: and the fame rule (p) was with leſs jaſtice 2dopt- 
ed alfo in reſpe& of collateral warranties, whieh likewiſe 
(though no aſſets deſcended) barfed the heir of the wartan- 
tor from claiming the land by any collateral title; upon the 
preſumption of law that he might hereafter have aſſets by 
deſcent either from or through the fame anceſtor. The in- 
convenience of this latter branch of the rule was felt very 
early, when tenants by the curteſy took upon them to ali- 
ene their lands with warranty; which collateral warranty 
of the father deſcending upon his ſon {who was the heir of 
both his parents) barred him from claiming his maternal 
inheritance: to remedy which the ſtatute of Gloceſter, 
6 Edw. I. c. 3. declared, that ſuch warranty ſhould be no 
bar to the ſon, unleſs aſſets deſcended from the father. It 


) Lite. Co. Litt. 102, 
0 3 605 Lat. 5. 7935 714, 
was 
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was afterwards attempted in 50 Edw. III. to make the ſame 
provifion univerſal, by-enaQting that no collateral warranty 
ſhould be a bars wnteſs where aſſets deſcended from the ſame 
anceſtor (q) ; but it then proceeded not to effect. However, 
by the ſlatute 1 Henry VI. c. a. notwithſtanding any aſie- 
nation with warranty by tenant in dower, the heir of the 
huſband is not barred;” though he be alſo heir to the wife. 
And by ſtatute 4 & 5 Ann. c. 16. all warranties by any te- 
nant for life ſhalt be void againſt thoſe in rcemsinder ot rever- 

fion ; and all collateral. warranties by any anceſtor who has 
no eſtate of mheritante in poſſeſſion ſhall be void againſt his 
heir. By the wording of which laſt ature it ſhould feem, 
that the legiſlature meant to allow, that the collaterul war- 
ranty of tenant in tail, deſcending; {though without affets) 
upon a remainder · nan or reverfioner,, ſhovld fill bar the 
remainder or reverſion. - For though the judges, in ex- 
pounding the ſtatute de dani, held that, by analogy to the 
ſtatute of Gloceſter, a lineal warranty by the tenant in tail 
without afets would not bar the ifſue in tail, yet they held 
ſuch warranty with aſſets to be a ſufficient bar (r): which 
was therefore fotmerly mentioned (s) as one of the ways 
whereby an eſtate-tail might be deſtroyed; it being indeed 
nothing more in effect, than exchanging the lands entailed 
for others of equal value. They alfo held that collateral war- 
ranty was not within the ſtatute de donis; as that act was 
principally intended to prevent the tenant in tail from diſin- 
heriting his own iſſue: and therefore collateral warranty 
(though without aſſets) was allowed to be, as at common 
law, a ſufficient bar of the eſtate- tail and all remainders and 
reverſions expeQant thereon (t). And ſo it {till continues 
to be, notwithſtanding the ſtatute of queen Anne, if made 
by tenant in tail in poſſeſſion: who therefore may now 
without the forms of a fine or recovery, in ſome caſes make 
a good conveyance in fee-ſimple, by ſuperadding a warran- 

ty to his grant ; which, if accompanied. with aſſets, bars his 


own iſſue, and without them bars ſuch of his heirs as may 
be in remainder or reverſton. - 


(4) Co. Litt. 373. 0 pag. 156. | 
{r) Litt. §. 712. 2 laſt. 293. (t) Co. Litt. 374. 2 laſt. 338. 
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7. AFTER warranty uſually follow covenants, or cotiven- 
tions; which are clauſes of agreement contained in a deed, 
whereby either party may ſtipulate for the truth of certain 
facts, or may bind himſelf to perform, or give, ſomething 
to the other. Thus the grantor may covenant that he hath 
a right to convey; or for the grantee's quiet enjoyment; 
or the like: the grantee. may covenant to pay his rent, to 
repair the premiſes, &c. (u). If the covenantor covenants 
for himſelf and his beirs, it is then a covenant real, and 
deſcends upon the heirs; who are bound to perform it, 
provided they have aſſets by deſcent, but not otherwiſe: if 
he covenants alſo for his executors and adminiſtrators, his 
perſonal aſſets, as well as his real, are likewiſe pledged for 
the performance of the covenant ; which makes ſueh cove- 
nant a better ſecurity than any warranty, and it has there · 
fore in modern practice totally ſuperſeded the other. 


8. LasTLY, comes the concluſion, which mentions the 


execution and date of the deed, or the time of its being 
given or executed, either expreſsly, or by reference to ſome 
Cay and ycar before-mentioned (w). Not but a deed is 

good, although it mention no date; or hath a falſe date; 
or even if it hath an impoſſible date, as the thirtieth of Fe- 
bruary ; provided the real day of its being dated or given, 
that is, delivered, can be proved (x). 


I PROCEED now to the fifth requiſite for making a good 
deed; the reading of it. This is neceſſary, where-ever any 
of the parties deſire it; and, if it be not done on his re- 
queſt, the deed is void as to him. If he can, he ſhould read 
it himſelf: if he be blind or illiterate, another muſt read it to 
him. If it be read falſely, it will be void; at leaſt for ſo 
much as is miſ-recited : unleſs it be agreed by colluſion 
that the deeg ſhall be read falſe, on purpoſe to make it void; 
for 4 in ſuch caſe it ſhall * the fraudulent party (). 


No. II. F. 2. ) Co. Litt, 46. 8. 
7 1 . xii. ks oa 155 1 3. 9. hd 27. 


QXxTHLY, 
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SIXTHLY, it is requiſite that the party, whoſe deed it 
is, ſhould ſeal, and in moſt caſes I apprehend ſhould /n 
it alſo. The. uſe of ſeals, as a mark of authenticity to let- 
ters and other inſtruments in writing, is extremely antient. 
We read of it among the Jews and Perſians in the earlieſt 
and moſt ſacred records of hiſtory (2). And in the book of 
Jeremiah there is a very remarkable inſtance, not only of 
an atteſtation by ſeal, but alſo of the other uſual formali- 
ties attending a Jewiſh purchaſe (a). In the civil law alſo 
(b), ſeals were the evidence of truth ; and were required, 
on the part of the witneſſes at leaſt, at the atteſtation of 
every teſtament. But in the times of our Saxon anceſtors, 
they were not much in uſe here. For though fir Edward 
Coke (c) relies on an inſtance of king Edwyn's making uſe 
of a ſeal about an hundred years before the conqueſt, yet it 


does not follow that this was the uſage among the whole na- 


tion: and perhaps the charter he mentions may be of doubt- 
ful authority, from this very circumſtance, of being ſealed ; 
ſince we are aſſured by all our ancient hiſtorians, that ſeal- 
ing was not then in common uſe. The method of the Sax- 
ons was for ſuch as could write to ſubſcribe their names, 
and, whether they could write or not, to affix the ſign of 
the croſs: which cuſtom our illiterate vulgar do, for the 
moſt part, to this day keep up; by ſigning a croſs for their 
mark, when unable to write their names, And indeed this 
inability to write, and therefore making a croſs in its ſtead, 
is honeſtly avowed by Caedwolla, a Saxon king, at the end 
of one of his charters (d). In like manner, and for the ſame 
unſurmountable reaſon, the Normans, a brave but illiterate 


(2) 1 Kings. c. 21. Daniel. c. 6, c. 32. 
Eſther. c. 8. (b) N. 2. 10. 2@ 3. 

(a) “ And I bought the field of (e) 1 Inſt. 7. 
« Hanameel, and weighed him the mo- (d) © Propria manu pro ignerantid 
« ney, even ſeventeen ſhekels of ſil- © [terarum 5 um ſanctae crucit c- 
„ver. And I ſubſcribed the evidence, “ prefſi et ſubſeriſ. Seld. Jan Aug. . 
< and ſealed it, and took witneſſes, and 1. Y. 42. And this (according to Pro- 
« weighed him the money in the bal- , the emperor Juſtin in the eaſt, 
„ lances. And I took the evidence of and Theodoric king of the Goths in 
the purchaſe, both that which was [Italy, had before authoriſed by their 
« ſealed according to the law and cuſ- example, on account of their inability 
tom, and alſo that which was open,” to write. 


Vor. II. 1 nation, 
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nation, at their firſt ſettlement in France, uſed the prac- 
tice of ſealing only, without writing their names: which 
cuſtom continued, when learning made its way among 
them, though the reaſon for doing it had ceaſed; and hence 
the charter of Edward the Confeſſor to Weſtminſter abbey, 
himſelf being brought up in Normandy, was witneſſed on- 
ly by his ſeal, and is generally thought to be the oldeſt ſeal- 
ed charter of any authenticity in England (e). At the con- 
queſt, the Norman lords brought over into this kingdom 
their own faſhions; and introduced waxen ſeals only, in- 
ſtead of the Engliſh method of writing their names, and 
figning with the fign of the croſs (f). The impreſſions of 
theſe ſeals were ſometimes a knight on horſeback, ſometimes 
other deviſes: but coats of arms were not introduced into 
ſeals, nor indeed into any other uſe, till about the reign of 
Richard the firſt, who brought them from the croifade in 
the holy land; where they were firſt invented and painted 
on the ſhields of the knights, to diſtinguiſh the variety of 
perſons of eyery chriſtian nation who reſorted thither, and 
who could not, when clad in complete ſteel, he otherwiſe 
| known or aſcertained, 


©. Tars negle& of ſigning, and reſting only upon the au- 
thenticity of ſeals, remained very long among us ; for it was 
held in all our books that fealing alone was ſufficient to au- 
thenticate a deed : and ſo the common form of atteſting 
deeds, — © ſealed and delivered,” continues to this day; 
notwithſtanding the ſtatute 29 Car. II. c. 3. before-menti- 
oned revives the Saxon cuſtom, and expreſsly direQs the 
ſigning, in all grants of lands, and many other ſpecies, of 
deeds ; in which therefore ſigning ſeems to be now as ne- 
ceſlary as ſealivg, though it hath been ſometimes held, that 
the one includes the other (g). 


_ A SEVENTH requiſite to a good deed. is that it be deliver- 

e, by the party himſelf or his certain attorney: which there- 
( e) Lamb. Archeien. 51. % mari ſelitom, in cacram im 
(F) VNer mani chir ographorum * mutant, medumque ſcribendi Arg li- | 


te con fect᷑ ianem, cum crucibus aureis, a» © cum rejiciunt.” Ingulph- 


„ iiſgue fignaculis ſacris, in 8285 fer- (8) 3 Lev. 2. Stra. 764. 


fore 
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fore is alſo expreſſed in the atteſtation; «ſealed and deliver- 
« . A deed takes effect only from this tradition or de- 
livery ; for, if the date be falſe or impoſſible, the delivery 
aſcertains the time of it. And if another perſon ſeals the 
deed, yet if the party delivers it himſelf, he thereby adopts 


the ſealing (h), and by a parity of reaſon the ſigning alſo 


and makes them both his own. A delivery may be either 
abſolute, that is, to the party or grantee himſelf; or to a 
third perſon, to hold till ſome conditions be performed ow 
the part of the grantee : in which laſt caſe it is not deliver- 
ed as a deed, but as an eſcrow ; that is, as a ſcrowl or write 
ing, which is not to take effect as a deed till the conditions 
be performed; and then it is a deed to all intents and pur- 


poſes (1). 


Txx laſt requiſite to the validity of a deed is the atteſta- 
tian, or execution of it in the prefence of witneſſes : though 
this is neceſſary, rather for preſerving the evidence, than 
for conſtituting the eſſence, of the deed. Our modern deeds 
are in reality nothing more than an improvement or ampli- 
fication of the brevia teftata mentioned by the feodal wri- 
ters (k); which were written memorandums, introduced to 
perpetuate the tenor of the conveyance and inveſtiture, 
when grants by parol only became the foundation of fre- 
quent diſpute and uncertainty. To this end they regiſter- 
ed the deed the perſons who attended as witnefſes, which 
was formerly done without their ſigning their names (that 
not being always in their power) but they only heard the 
deed read; and then the clerk or ſcribe added their names, 
in a ſort of memorandum ; thus, “ his teſtibus, Fobanne 
« Moore, Jacobo Smith, et aliit ad banc rem convocatis (J).“ 
This, like all other ſolemn tranſaQtions, was originally done 
only coram paribus (m), and frequently when aſſembled 
in the court baron, hundred, or county court; which was 
then expreſſed in the atteſtation, teſſe comitatu, bundredss 
Sc, (n). Afterwards. the atteſtation of other witneſſes 
was allowed, the trial in caſe of a diſpute being ſtill re- 


ch) Perk. {F. 130. £5 (m) Feud I. 2. t. 3a. 
(i) Co. Lit: 0 | (u) Spelm. GAT 228, Madox. Fer- 
(k) Feudal. 2 "oY mul, ne. 221, 332. 660. 


(1) Co. Lite, 7. 
r U 2 ſerved 


308 The RicuTs Book II. 


ſerved to the fares; with whom the wgtneſſes (if more than 
one) were aſſociated, and joined in theverdict (o): till that 
alſo was abrogated by the ſtatute of York, 12 Edw. II. ſt. 
1. c. 2. And in this manner, with ſome ſuch clauſe of hijs 
teſtibus, are all old deeds and charters, particularly magna 
charta, witneſſed. And, in the time of fir Edward Coke, 
creations of nobility were ſtill witneſſed in the ſame man- 
ner (p). But in the king's common charters, writs, or let- 
ters patent, the ſtile is now altered: for, at preſent, the 
king is his own witneſs, and atteſts his letters patent thus; 
& tefle meipſo, witneſs ourſelf at Weſtminſter, &c :** a form 
which was introduced by Richard the firſt (q), but not com- 
monly uſed till about the beginning of the fifteenth centu- 
ry; nor the clauſe of bijs teſtibus intirely diſcontinued till 
the reign of Henry the eighth (r): which was alſo the æra 
of diſcontinuing it in the deeds of ſubjects, learning being 
then revived, and the faculty of writing more general: 

and therefore ever ſince that time the witneſſes have ſub- 
ſcribed their atteſtation, either at the bottom, or on the 


back, of the deed (s). 


m. Wi are next to conſider, how a deed may be avoid- 
ed, or rendered of no effect. And from what has been be- 
fore laid down it will follow, that if a deed wants any of 
the eſſential requiſites before-mentioned ; either, 1. Pro- 
per parties, and a proper ſubje& matter: 2. A good 
and ſufficient conſideration : 3. Writing, on paper or 
parchment, duly ſtamped : 4. Sufficient and legal words, 
properly diſpoſed : 5. Reading, if deſired, before the ex- 

ecution : 6. Sealing; and, by the ſtatute, in many caſes 
ſigning alſo : or, 7. Delivery: it is a void deed ab ini- 
tio. It may alſo be avoided by matter ex poſt fatto: 
as, 1. By raſure, interlining, or other alteration in 
any material part; unleſs a memorandum be made 
thereof at the time of the execution and atteſtation (t). 
2. By breaking off, or defacing the ſeal (u). 3. By 


(o) Co. Litt. 6. | (s) 2 laſt. 78. 

(p) 2 Inſt. 7 (t) 11 Rep. 27. 

(q) Mado 4; no. 518. (u) 5 Rep. 23. ; 
(r) Bid. Diſſert. fol. 32. . 


delivering 
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delivering it up to be cancelled ; that is to have lines drawn 
over it, in the form of lattice work or cancelli; though the 
phraſe is now uſed figuratively for any manner of oblitera- 
tion or defacing it. 4. By the diſagreement of ſuch, whoſe 
concurrence is neceſſary, in order for the deed to ſtand : 
as, the huſband, where a feme covert is concerned; an 
infant, or perſon under dureſs, when thoſe diſabilities are 
removed ; and the like. 6. By the judgment or decree of 
a court of judicature. This was antiently the province of 
the court of ſtar chamber, and now of the chancery : when 
it appears that the deed was obtained by fraud, force, or 
other foul practice; or is proved to be an abſolute forge- 
ry (w). In any of theſe caſes the deed may be voided, 
either in part or totally, according as the cauſe of avoid- 
ance 1s more or leſs extenſive. 


AND, having thus explained the general nature of deeds, 


we are next to conſider their ſeveral ſpecies, together with 


their reſpective incidents. And herein I ſhall only examine 
the particulars of thoſe, which, from long practice and 
experience of their efficacy, are generally uſed in the aliena- 
tion of real eſtates : for it would be tedious, nay infinite, to 
deſcant upon all the ſeveral inſtruments made uſe of in 
perſonal concerns, but which fall under our general defi- 
nition of a deed; that is, a writing ſealed and delivered. 
The former, being principally fuch as ſerve to convey the 
property of lands and tenements from man to man, are 
commonly denominated conveyances: which are either con- 
veyances at common law, or ſuch as receive their force and 


efficacy by virtue of the ſtatute of uſes, 


I. Or conveyances by the common law ſome may be 
called original, or primary conveyances; which are thoſe 
by means whereof the benefit or eſtate is created or firſt a- 
riſes: others ate derivative or ſecondary ; whereby the be- 
nefit or eſtate, originally created, is enlarged, reſtrained, 
transferred, or extinguiſhed. 


(w) Toth. No. 24. 1 Vers. 348. 
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ORIGINAL conveyances are the following; 1. Feoff- 
ment; 2. Gift; 3. Grant; 4. Leaſe; 5. Exchange; 6. 
Partition: derivative are, 7. Releaſe; 8. Confirmation; g. 
Surrender; 10. Aſſignment; 11. Defeazance. 


1. A FzorrMENT, feoffamentum, is a ſubſtantive derived 
from the verb, to enfeoff, feoffare or infeudare, to give one 


a feud; and therefore feoffment is properly donatio feudi, (x). 


It is the moſt antient method of conveyance, the molt ſo- 
lemn and public, and therefore the moſt eaſily remember- 
ed and proved. And it may properly be defined, the gift 
of any corporeal hereditament to another. He that fo 
gives, or enfeoffs, is called the feoffor ; and the perſon en- 
feoffed is denominated the feoffee. 


Tus is plainly derived ſrom, or is indeed itſelf the very 
mode of the antient feodal donation; for though it may 
be performed by the word © enfeoff or © grant,” yet 
the apteſt word of feoffment is“ do or dedi (y).” And it 
is ſtill directed and governed by the ſame feodal rules; in- 
ſomuch that the principal rule relating to the extent and 
effect of a feodal grant, “ tenor e qui legem dat feudo, 
is in other words become the maxim of our law with rela- 
tion to feoffments, ©* modus legem dat donationi (z).” And 
therefore as in pure feodal donations the lord, from whom 
the feud moved, muſt expreſsly limit and declare the con- 


' tinuance or quantity of eſtate he meant to confer, “ne guis 


Plus donaſſe preſumatur, quam in donatione expreſſerit (a) ;*? 
ſo, if one grants by feoffment lands or tenements to ano- 
ther, and limits or expreſſes no eſtate, the grantee (due 
ceremonies of law being performed) hath barely an eſtate 
for life (b). For, as the perſonal abilities of the feoffee 


were originally preſumed to be the immediate or principal 
inducements to the feoffment, the feoffee's eſtate ought to 


be confined to his perſon, and ſubſiſt only for his life; un- 


(x) Co. Litt. 9. (a) pag. 108, 
(y) Bid. (b) Co Litt. 42. 
{3) Wright. 21. | 


leſs 
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leſs the feoffor, by expreſs proviſion in the creation and 
conſtitution of the eſtate, hath given it a long continu- 
ance. Theſe expreſs proviſions are indeed generally made; 
for this was for ages the only conveyance, whereby our 
anceſtors were wont to create an eſtate in fee-fimple (c), 
by giving the land to the feoffee, to hold to him and his 


heirs for ever; though it ſerves equally well to convey 


any other eſtate of freehold (d). 


Bur by the mere words of the deed the feoffment is by 
no means perfected. There remains a very material 
ceremony to be performed, called livery of ſeiſin; without 
which the feoffee has but a mere eſtate at will (e). This 
livery of ſeiſin is no other than the pure feodal inveſti- 
ture, or delivery of corporal poſſeſſion of the land or te- 
nement ; which was held abſolutely neceſſary to complete 
the donation. ©* Nam fendum fine inveſiitura nullo modo 
« conflitui potuit (t) ;“ and an eſtate was then only perfect, 
when as Fleta expreſſes it in our law, “ ſit juris et ſeiſinae 
te conjuntlis, (g). 


INvESTITURES, in their original riſe, were probably 
intended to demonſtrate in conquered countries the actual 
poſſeſſion of the lord; and that he did not grant a bare litigi- 
ous right, which the ſoldier was ill qualified to proſecute, 
but a peaceable and firm poſſeſſion. And, at a time when 


writing was ſeldom practiſed, a mere oral gift, at a diſ- 


tance from the ſpot that was given, was not likely to be 
either long or accurately retained in the memory of by. 
ſtanders, who were very little intereſted inthe grant. After- 
wards they were retained as a public and notorious act, that 
the country might take notice of and teſtify the transfer 
of the eſtate; and that ſuch as claimed title by other means 
might know againſt whom to bring their actions. 


IN all well-governed nations, ſome notoriety of this kind 
has been ever held requiſite, in order to acquire and aſcer- 


(e) See Appendix. No, I, (t) Wright. 37. 
(d) Co. Litt. 9. (s) J. 3. c. 1g. F. 5. 
(e) Litt. Y. 66. | 
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tain the property of lands. In the Roman law plenum do- 
minium was not ſaid to ſubſiſt, unleſs where a man hath - 
both the right, and the corporal poſſeſſion ; which poſſeſſion 
could not be acquired without both an actual intention to 
poſſeſs, and an actual ſeiſin, or entry into the premiſes, 
or part of them in the name of the Whole (h). And even 
in eccleſiaſtical promotions, where the freehold paſſes to 
the perſon promoted, corporal poſſeſſion is required at this 
day, to veſt the property completely in the new proprie- 
tor; who, according to the diſtinction of the canoniſts (i), 
acquires the jus ad rem, or inchoate and imperfect right, 
by nomination and inſtitution; but not the jus in re, or 
complete and full right, unleſs by corporal poſſeſſion, 
Therefore in dignities poſſeſſion is given by inſtallment; 
in rectories and vicarages by induction, without which no 
temporal rights acctue to the miniſter, though every eccle- 
ſiaſtical power is veſted in him by inſtitution. So alſo even 


. in deſcents of lands, by our law, which are caſt on the heir 


by act of the law itſelf, the heir has not plenum dominium 
or full and complete ownerſhip, till he has made an actu— 
al corporal entry into the lands: for if he dies before entry 
made, bis heir ſhall not be intitled to take the poſſeſſion, 
but the heir of the perſon who was laſt actually ſeized (C). 
It is not therefore only a mere right to enter, but the ac- 
tual entry, that makes a man complete owner; ſo as to 
tranſmit the inheritance to his own heirs: non jus, ſed ſei- 


ſina, ſacit ſlipitem (). 


YET, the corporal tradition of lands being ſometimes 
inconvenient, a ſymbolical delivery of poſſeſſion was in ma- 
ny caſes antiently allowed ; by transferring ſomething near at 
hand, in the preſence of credible witneſſes, which by agree- 
ment ſhould ſerve to repreſent the very thing deſigned to 


(h) Nam apiſcimur poſſe fiornem cor- 2. 3) And again: traditionibus de- 
pere et ain; meque, fer fe anime. minia rerum, non nudis fattis, transfe- 
Non autem ita a cificndum oft, ut oi runtur, (Cod. 2. 3. 20.) 
fundum teffidere welit, omnes gleba- (i) Decretal J. 3. f. 4. c. 40. 
circumambulet; fed ſufficit quamlibet (k) See page 209, 22), 228. 
partem eius fundi introive. (Ff. ai, (1) Flet. J. 6. c. 2. F. 2. 


be 
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be conveyed ; and an occupency of this ſign or ſymbol was 
permitted as equivalent to occupancy of the land atfelf. 
Among the Jews we find the evidence of a purchaſe thus 
defined in the bock of Ruth (m): Nou this was the man- 
« ner in former time in Iſrael, concerning redeeming and 
et concerning changing, for to confirm all things: a man 


« plucked off his ſhoe, and gave it to his neighbour ; and 


c this was a teſtimony in Iſrael.” Among the antient 
Goths and Swedes, contracts for the ſale of lands were 
made in the preſence of witneſſes, who extended the cloak 
of the buyer, while the ſeller caſt a clod of the land into it, 
in order to give poſſeſſion : and a ſtaff or wand was alſo de- 
livered from the vendor to the-vendee, which paſſed through 
the hands of the witneſſes (n). With our Saxon anceſtors 
the delivery of a turf was a neceſſary ſplemnity, to eſtabliſh 
the conveyance of lands (o). And, to this day, the con- 
veyance of our copyhold eſtates is uſually made from the 
ſeller to the lord or his ſteward. by delivery of a rod or 
virge, and then from the lord to the purchaſer by re-delive- 
ry of the ſame, in the preſence of a jury of tenants, 


Cox vxvANcESͤ in writing were the laſt and moſt refin- 
ed improvement. The mere delivery of poſſeſſion, either 
aQual or ſymbolical, depending on the ocular teſtimony 
and remembrance of the witneſſes, was liable to be forgot- 
ten or miſrepreſented, and became frequently incapable of 
proof. Beſides, the new occaſions and neceſſities, intro- 
duced by the advancement of commerce, required means 
to be deviſed of charging and incumbering eſtates, and of 
making them liable to a multitude of conditions and minute 
deſignations for the purpoſes of raiſing money, without an 
abſolute ſale of the land, and ſometimes the like proceed- 
ings were found uſeful in order to make a decent and com- 
petent proviſion for the numerous branches of a family, 
and for other domeſtic views. None of which could be 
effeQed by a mere, ſimple, corporal transfer of the ſoil 
from one man to another, which was principally calcu- 
lated for conveying an abſclute unlimited dominion. 

ch. 4. v. 7. (0) Hickes. Piſert. epiſtelar. 8g. 


(m) 
(a) Stiernhook: de jure Sueen, J. 2. c. 4. . 
Written 


| 
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Written deeds were therefore introduced, in order to ſpe- 
cify and perpetuate the peculiar purpoſes of the party who 
conveyed: yet till, for a very long ſeries of years, they 
were never made uſe of, but in company with the more 
antient and notorious method of transfer, by delivery of 
corporal poſſeſſion. 


Livery of ſeiſin, by the common law, is neceſſary to be 


made upon every grant of an eſtate of freehold in heredi- 


taments corporeal, whether of inheritance or for life only. 
In hereditaments incorporeal it is impoſſible to be made; 
for they are not the object of the ſenſes: and in leaſes for 
years, or other chattel intereſts, it is not neceſſary. In 
leaſes for years indeed an actual entry is neceſſary, to veſt 
the eſtate in the leſſee: for the bare leaſe gives him only 
a right to enter, which is called his intereſt in the term, or 
intereſſe termini; and, when he enters in purſuance of that 
right, he is then and not before in poſſeſſion of his term, 
and complete tenant for years (p). This entry by the te- 
nant himſelf ſerves the purpoſe-of notoriety, as well as li- 


very of ſeiſin from the grantor could have done; which it 


would have been improper to have given in this caſe, be- 
cauſe that ſolemnity is appropriated to the conveyance of a 
freehold. And this is one reaſon why freeholds cannot be 
made to commence in future, becauſe they cannot be made 
but by livery of ſeiſin; which livery, being an actual ma- 
nual tradition of the land, muſt take effect in præſenti, or 
not at all (q). 


Ox the creation of a freehold remainder, at one and the 
ſame time with a particular eſtate ſor years, we have before 
ſeen that at the common law livery muſt be made to the 
particular tenant (r). But if ſuch a remainder be created af- 
terwards, expectant on a leaſe for years now in being, the 
livery muſt not be made to the leſſee for years, for then it 
operates nothing ; “ nam quod ſemel meum eſt, amplius me- 
* um eſſe non poteſt (s) :“ but it muſt be made to the 


(p) Co. Litt. 46. (r) page 165. 
(q) See page 168. (s) Co. Litt. 49. 
remainder- 
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remainder- man himſelf, by conſent of the leſſee for years ; 
for without his conſent no livery of the poſſeſſion can be 
given (t); partly becauſe ſuch forcible livery would be an 
ejectment of the tenant from his term, and partly for the 
reaſons before given (u) for introducing the doctrine of at- 
tornments, | 


Livery of ſeiſin is either in deed, or in law. Livery 
in deed is thus performed. The feoffor, leſſor, or his at- 
torney, together with the feoffee, leſſee, or his attorney, 
(for this may as effectually be done by deputy or attorney, 
as by the principals themſelves in perſon) come to the land, 
or to the houſe; and there, in the preſence of witneſſes, 
declare the contents of the feoffment or leaſe, on which li- 
very is to be made. And then the feoffor, it it be of land, 
doth deliver to the feoffee, all other perſons being out of 
the ground, a clod or turf, or a twig or bough there grow 
ing, with words to this effect.“ I deliver theſe to you 
«© in the name of ſeifin of all the lands and tenements con- 
«© tained in this deed.” But, if it be of a houſe, the fe- 
offor muſt take the ring, or latch of the door, the houſe 
being quite empty, and deliver it to the feoffee in the 
ſame form; and then the feoffee mult enter alone, and 
ſhut the door, and then open it, and let in the others (w). 
If the conveyance or feoffment be of divers lands, lying 
ſcattered in one and the ſame county, then in the feoffor's 
poſſeſſion, livery of ſeiſin of any parcel, in the name of the 
reſt, ſufficeth for all (x); but, if they be in ſeveral coun» 
ties, there muſt be as many liveries as there are counties, 
For, if the title to theſe lands comes to be diſputed, there 
muſt be as many trials as-there are counties, and the jury 
of one county are no judges of the notoriety of a fact in 
another. Beſides, antiently this ſeiſin was obliged to be 
delivered coram paribus de vicineto, before the peers or free- 
holders of the neighbourhood, who atteſted ſuch delivery in 
the body or on the back of the deed; according to the rule 
of the feodal law (y), pares debent intereſſe inveſliturae feudi, 


(e) Co. Litt. 48. (x) Litt. $. 474. 
(u) pag. 288. (y) Feud. l. 2.7. 58. 
(w) Co. Litt. 48. Weſt, Symb. 251, 
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et non alii: for which this reaſon is expreſly given; becauſe 
the peers or vaſals of the lord, being bound by their oath of 
fealty, will take care that no. fraud be committed to his 
prejudice, which ſtrangers might be apt to connive at. 
And though, afterwards, the ocular atteſtation of the pa- 
res was held unneceſſary, and livery might be made before 
any credible witneſſes, yet the trial, in caſe it was diſputed, 
(like that of all other () atteſtations) was till reſerved to 
the pares or jury of the county (a). Alſo, if the lands be 
out on leaſe, though all lie in the ſame county, there muſt 
be as many liveries as there are tenants: becauſe no livery 
can be made in this caſe, but by the conſent of the parti- 
cular tenant; and the conſent of one will not bind the 
reſt (b). And in all theſe caſes it is prudent, and uſual, 
to endorſe the livery of ſeiſin on the back of the deed, ſpe- 
cifying the manner, place, and time of making it; to- 
gether with the names of the witneſſes (c). And thus much 
for livery in deed. 


Livery in law is where the ſame is not made on the 
Jand, but in fight of it only; the feoffer ſaying to the fe- 
offee, ©* I give you yonder land, enter and take poſſeſſi- 
4 on.” Here, if the feoffee enters during the life of the 
feoffor, it is a good livery, but not otherwiſe; unleſs he 
dares not enter, through fear of his life or bodily harm : 
and then his continual claim, made yearly, in due form of 
law, as near as poſſible to the lands (d), will ſuffice with- 
out an entry (e). This livery in law cannot however 
be given or received by attorney, but only by the parties 


themſelves (f). 


2 Tur conveyance by gift, denatio, is properly applied 
to the creation of an eſtate-tail, as feoffment is to that of an 
eſtate in fee, and leaſe to that of an eſtate for life or years. 
It differs in nothing from a feoffment, but in the nature of 
the eſtate paſſing by it : for the operative words of conveyance 


in this caſe are de or dedi (g); and giſts in tail are equally 


[ 2) See pag. 30. (d) Litt. F. 421. Cc. 
(a) Gilb. Ten. 38. (e) Co. Litt. 48. 
- (b) Dyer. 18. | f) Ibid. 32. 
(c) See appendix. No. I. g) Welt's Symbol. 286. 


imperfe& 
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imperfect without livery of ſeiſin, as feoffments in fee- 
ſimple (h). And this is the only diſtinQion that Littleton 
ſeems to make, when he ſays (i), © it is to be underſtood 
« that there is a feoffor and feoffee, donor and donee, leſ- 
ec ſor and leſſee; viz. feoffor is applied to a feoffment in 
fee-ſimple, donor to a gift in tail, and leſſor to a leaſe for 
life, or for years, or at will. In common acceptation 
gifts are frequently confounded with the next ſpecies of 
deeds ; which are, | 


3. GranTs, conceſſiones; the regular method by the 
common law of tranferring the property of incorporeal he- 
reditaments, or, ſuch things whereof no livery can be 
had (k). For which reaſon all corporeal hereditaments, as 
lands and houſes, are ſaid to lie in /ivery; and the others, 
as advowſons, commons, rents, reverſions, Sc. to lie in 
grant (). And the reaſon is given by Bratton (m) * tra- 
c ditio, or livery, nibil aliud eft quam rei corporalis de per- 
e ſona in perſonam, de manu in manum, tranſlatio aut in 
« poſſeſſionem induttio; ſed res incorporales, quae ſunt ipſum 
« jus rei vel corpori inhaerens, traditionem non patiuntur.” 
Theſe therefore paſs merely by the delivery of the deed. 
And in ſigniories or reverſions of lands, ſuch grant, toge- 
ther with the attornment of the tenant (while attornments 
were requiſite) were held to be of equal notoriety with, and 
therefore equivalent to, a feoffment and hvery of lands in 
immediate poſſeſſion. It therfore differs but little from a 
feoffment, except in its ſubje& matter: for the operative 
words therein commonly uſed are dedi et conceſſi, & have 
« given and granted.“ 


4 A LEASE is properly a conveyance of any lands or te- 
nements, (uſually in conſi deration of rent or other annual 
recompenſe) made for life, for years, or at will, but always 
for a leſs time than the leſſor hath in the premiſes, for if 
it be for the whole intereſt, it is more properly an aſſign- 
ment than a leaſe. The uſual words of operation in it are, 
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« demiſe, gtant, and to farm lett; demiſi, conceſſi, et ad fir- 
* mam tradidi.” Farm, of feorme, is an old Saxory word 
fignifying proviſions (n): and it came to be uſed inſtead of 
rent or render, becauſe antiently the greater part of rents 
were reſerved in proviſions; in corn, in poultry, and the 
like; till the uſe of money became more frequent. So that 
a farmer, firmarius, was one who held his lands upon pay- 
ment of a rent ot forme : though at preſent, by a gradual 
departure from the original ſenſe, the word farm is brought 
to ſignify the very eſtate or lands ſo held upon farm or rent. 
By this conveyance an eſtate for life, for years, or at will, 
may be created, either in cot poreal or incorporeal Heredi- 
taments : though livery of ſeiſin is indeed incident and ne- 
ceſſary to one ſp pecies of leaſes, v/z, leaſes for life of corpo- 
real hereditaments; 3. but to no other. =. 


7 f * 


Wa arzvrx reflridtions, by the ede of 4 feodul 
law, might in times of very high antiquity: be abſeeved 
with regard to leaſes; yet by the common law, as it has 
ſtood for many centuries, all perſons ſeized of any eſtate 
might lett leaſes" to endure ſo long as their own intereſt laſt- 
ed, but no longer. Therefore tenant in fee ſimple might lett 
teaſes of any duration; for he hath the whole intereſt: but 
tenant in tail, or tenant for life, could make'no/leaſes 
which ſhould bind the iſſue in tail or reverſioner; nor could 
a huſband, ſeiſed zure uxoris, make a firm or valid leaſe for 
any longer term than the joint lives of himſelf and his wife, 
for then his intereſt expired: Yet ſome tenants for life, 
where the fee-fimple' was in abeyanee, might (with the 
concurrence of ſuch as have the guardianſhip of the ſee) 
make leaſes of equal duration with thoſe granted by tenants 
in fee · ſimple: ſuch as parſons and vicars with conſent of the 
patron and ordinary (o). So alſo biſhops, and deans, and 
ſuch other ſole eccleſiaſtical corporations as are ſeiſed of the 
fee-ſimple of lands in their corporate right, might, with 
the concurrence and confirmation of fuch perſons as the dau- 
requires, have made leaſes for years, or for life, eſtates in 
tail, or in fee, withaut any limitation or controul. And 


(a) Spelm. Gl. 229. Þ (o) Co, Litt. 44. 
corpora- 
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corporations aggregate might have made what eſtates they 
pleaſed, without the confirmation of any other perſon what- 
ſoever. Whereas now by ſeveral ſtatutes, this power Where 
it was unreaſonable, and might be made an il} uſe of, is re- | 
ſtrained; and, Where in the other caſes the reſtraint by | 
the common law ſeemed too hard, it'is in ſome meaſure | 
removed. The former ſtatutes are called the reſtraining, ö 
| 
| 


the latter the enabling ſtatute. We will take a view of 
them all, in order of time. 


* An, firſt, the enabling ſtatute, 32 Hen, VIII. c. 28. em- 
powers three manner of perſons to make leaſes, to endure | 
for three lives or one and twenty years,” which could not 1 
do ſo before. As, firſt, tenant in tail, may by ſuch leaſes | 
bind his iſſue in tail, but not thoſe in remainder or reverſi- i | 
op. Secondly, a huſband ſeiſed in right of his wife, in fee- i 
ſimple- or fee-tail, provided the wife joins in ſuch leaſe, may | 
bind her and her heirs thereby. Laſtly, all perſons ſeiſed | 
of an eſtate of fee-ſimple in right of their churches, except | 
parſons and vicars, may (without the concurrence of any | 
other perſon) bind their ſucceſſors. But then there muſt 
many requiſites be obſerved, which the ſtatute ſpecifies, | 
otherwiſe ſuch leaſes are not binding (p). 1. The leaſe muſt | 
be by indenture; and not by deed poll, or by parol. 2. It | 
muſt begin from the making, or day of the making, and q 
not at any greater diſtance of time. 3. Tf there be any old 6 
leaſe in being, it muſt be firſt abſolutely ſurrendered, or be 
within a year of expiring. 4: It muſt be either for 
twenty-one years, or three lives; and not for both. 5. It | 
muſt not exceed the term of three lives, or twenty-one 
| 
| 


years, but may be for a ſhorter term. 6. It muſt be of 
corporeal hereditaments, and not of ſuch things as lie merely 
in grant; for ro rent can be reſerved thereout by the com- 
mon law, as the leſſor cannot reſort to them to diſtrein{q). | i 


* 55 
Co. Litt. 44. ration, and the ſuceeſſor ſhall ve in- f 
q) But now by the ſtatute g. Ceo, ti led to ec ver the rent by av-afica 
III. c. 17. a leaſe of tithes or other o & bs. hi li (ig cafe of + Ge: id 

incorporeal her- ditaments, alone, len] he cont? not have broanght at 

may be granted by any biſhop or ec- the common law, 
cleſiaſtical or eleemoſynary carpo- 


It 
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7. It muſt be of lands and tenements moſt commonly lett 
for twenty years paſt; ſo that if they have been lett for 
above half the time (for eleven years out of the twenty) ei- 
ther for life, for years, at will, or by copy or court roll, it 
is ſufficient, 8, The moſt uſual and cuſtomary feorm or 
rent, for twenty years paſt, muſt be reſerved yearly on ſuch 
leaſe. 9. Such leaſes muſt not be made without impeach- 
ment of waſte, Theſe are the guards, impoſed by the ſta- 
tute (which was ayowedly made for the ſecurity of farmers 
and the conſequent improvement of tillage) to prevent un- 
reaſonable. abuſes, in prejudice of the iſſue, the wife, or 
the ſucceſſor, of the reaſonable indulgence here given. 


Nxxr follows, in order of time, the diſabling or reſtrain- 
ing ſtatute, 1 Eliz. c. 19. (made entirely for the benefit of 
the ſucceſſor) which enaQs, that all grants by archbiſhops 
and biſhops (which include 'even thoſe confirmed by the 
dean and chapter; the which, however long or unreaſon- 
able, were good at common law) other than for the term 
of one, and twenty years or three lives from the making, 
or without reſerving the uſual rent, ſhall be void. Con- 
current leaſes, if confirmed by the dean and chapter, are 
held to be within the exception of this ſtatute, and therefore 
valid; provided they do not exceed (together with the 
leaſe in being) the term permitted by the act (r). But by 
a ſaving expreſly made, this ſtatute of 1 Eliz. did not ex- 
tend to grants made by any biſhop to the crown; by 
which means queen Elizebeth procured many fair poſſeſſi- 
ons to be made over to her by the prelates, either for her 
own uſe, or with intent to be granted out again to her fa- 
vourites, whom ſhe thus gratified without any expreſs to 
herſelf. To prevent which (s) for the future, the ſtatute 
t. Jac. I. c. 3. extends the prohibition to grants and leaſes. 
made to the king, as well as any of his ſubjeQs. 


Next comes the ſtatute 1 3 Eliz. c. 10. explained and 
enforced by the ſtatute 14 Eliz. c. 11 & 14. 18 Eliz. c. 11. 
and 43 Eliz, c. 29. which extend the reſtrictions, laid by 


(5) O Lit. 3. (s) 11 Rep, 71. of 
the 
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the laſt mentioned ſtatute on biſhops, to certain other inferior 
corporations, both ſole and aggregate. From laying all 
which together we may collect, that all coll-ges, cathedrals 
and other eccleſiaſtical, or eleemoſynary corporations, and 


all parſons and vicars, are reſtrained from making any lea- 


ſes of their lands, unleſs under the following regulations : 


1. They muſt not exceed twenty one years, or three lives, 


from the making. 2. The accuſtomed rent, or more, muſt 
be yearly reſerved thereon, 3. Houſes in corporations, or 
market towns, may be lett for forty years; provided they be 
not the manſion-houſes of the leſſors, nor have above ten 
acres of ground belonging to them; and provided the leſſee 
be bound to keep them in repair : and they may alſo be ali- 
ened in tee-ſimple for lands of equal value in recompenſe. 
4. Where there is an old leaſe in being, no concurrent 
leaſe ſhall be made, unleſs where the old one will expire 
within three years. 5. No leaſe (by the equity of the ſta- 
tute) ſhall be made without impeachment of waſte (t). 6. 
All bonds and covenants tending to fruſtrate the proviſions 
of the ſtatutes 13 & 18 Eliz. ſhall be void. 


CoNncERNING theſe reſtrictive ſtatutes there are two ob- 
ſervations to be made. Firſt, that they do not, by any 
conſtruction, enable any perſons, to make ſuch leaſes as 
they were by common law diſabled to make. Therefore 4 
parſon, or vicar, though he is reſtrained from making longer 
leaſes than for twenty-one years or three lives, even with 
the conſent of patron and ordinary, yet is not enabled to 
make any leaſe at all, ſo as to bind his ſucceſſor, without ob- 
taining ſuch conſent (u). Secondly, that though leaſes 
contrary to theſe aQs are declared void, yet they are good 
againſt the leſſor during his life, if he be a ſole corporation; 
and are alſo good againſt an aggregate corporation ſo long 


as the head of it lives, who is preſumed to be the moſt. 


concerned in intereſt. For the act was intended for the 
benefit of the ſucceſſor only; and no man ſhall make an ad- 
vantage of his own wrong (Ww). 


0 5 Co. * 45. ; (w) Bid. 45. | 
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TuxxI is yet another reſtriction with regard to college 
leaſes, by ſtatute 18 Eliz. ch. 6. which direQs, that one 
third of the old rent, when paid, ſhould for the future be 
reſerved in wheat or malt, reſerving a quarter of wheat for 
each 67. 84. or a quarter of malt for every 57; or that the 
leflees ſhould pay for the fame according to the price that 
wheat and malt fhould be fold for, in the market next ad- 
joining to the refpeCtive colleges, on the market-day before 

the rent becomes due. This is ſaid (x) to have been an in- 
vention of lord treafurer Burleigh, and fir Thomas Smith, 
then principal ſecretary.of ſtate ; who, obſerving how great- 
ly the value of money had ſunk, and the price of all proviſi- 
ens riſen, by the quantity of bullion imported from the 
new-found Indies, (which eſfects were likely to increaſe to 
a greater degree) deviſed this method for upholding the re- 
venues of colleges. Their forefight and penetration has in 
this reſpect been very apparent: for, though the rent fo re- 
ſerved in corn was at firſt but one third of the old rent, or 
half of what was ſtill reſerved in money, yet now the pro- 
portion is nearly inverted ; and the money ariſing from 
corn rents is, communibys annis, almoſt double to the rents 
reſerved in money. 


Tux leaſes of beneficed clergymen are farther reſtrain- 
ed, in caſe of their non reſidence, by ſtatutes 13 Eliz. c. 20. 
14 Eliz. c. 11. and 18 Elia. e. 11. which direct, that, if any 
baneficed clergyman he abſent from his cure above fourſcore 
days in any one year, he ſhall not only forfeit one year's pro- 
fit of bis beneſce, to be diſtributed among the poor of the 
Pariſh; but that all leaſes made by him, of the profits of ſuch 
devefice, and all coyenants and agreements of like nature, 
ſhall ceaſe and be void: except in the caſe of licenſed ply- 
raliſts, who are allowed to demi'e the living, on which 
they are non · reſident, to their curates only; provided ſuck 
curates do not abſent themſelves above forty days in any 
one year. And thus much for leaſes, with their feveral 
enlargements and reſtrictions (y). | 
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(x) Strype's annals of Fliz, to leaſes, which is very curious 
(y) For che otber learning relating diffuſive, I muſt refer * 2 
| 3 Bac. 
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5. Ax exchange is a mutual grant of equal intereſts, the 
one in conſideration of the other. The word © exchange” 
is ſo individually requiſite and appropriated by law to this 
caſe, that it cannot be ſupplied by any other word or ex- 
preſſed by any circumlocution (2). The eſtates exchanged 
muſt be equal in quantity (a); not of value, for that is im- 
material, but of intereſt; as fee-ſimple for fee-ſimple, a 
leaſe for twenty years for a leaſe for twenty years, and the 
like. And the exchange may be of things that lie either 
in grant or in livery (b). But no livery of ſeiſin, even in 

exchanges of freehold, is neceſſary to perfect the convey- 
ance (e): for each party ſtands in the place of the other, 
and occupies his right, and each of them hath already had 
corporal poſſeſſion of his own land. But entry muſt be 
made on both ſides ; for, if either party die before entry, the 
exchange is void, for want of ſufficient notoriety (d). And fo 
alſo, if two parſons, by conſent of patron and ordinary, ex- 
change their preferments; and the one is preſented, inftity- 
ted, and inducted, and the other is preſented, and inſtituted, 


but dies before induction; the former ſhall not keep-his 


new benefice, becauſe the exchange was not completed, 
and therefore he ſhall return back to his own (e). For i, 
after an exchange of lands and other hereditaments, either 
party be evifted of thoſe which were taken by him in ex- 
change, through defect of the other's title; he ſhall return 
back to the poſſeſſion of his own, by virtue of the implied 
warranty conteined in all exchanges _-- 


6. A PARTITION, is when two or more joint-tenants, 
coparceners, or tenants in common, agree to divide the 


lands ſo held among them in ſeveralty, each taking a diſ- 


tin& part. Here, as in ſome inſtances there is a unity of 
intereſt, and in all a unity of poſſeſſion, it is neceflary 


3 Bac. abridg. 9s: (title leaſes and (a) Litt. F. 64, 65. 
terms fer years) where the ſubject is (b) Co. Litt. 61. 
treated in a perſpicuous and maſterly (e) Litt. F. 62. 
manner; being ſuppoſed to be ex- (d) Co. Litt. go: 
tracted from a manuſcript of fir Geof= (e) Perk. F. 138. 
frey Gilbert. (F) pag. 391. 


(z) Co. Litt. 30, $1. | 
X 2 that 
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that they all mutually convey and aſſure to each other the 
ſeveral eſtates, which they are to take and enjoy ſeparately. 
By the common law coparceners, being compellable to 
make partition, might have made it by parol only; but 
joint-tenants and tenants in common mult have done it by 
deed : and in both caſes the conveyance muſt have been 
perfected by livery of ſeiſin (g). And the ſtatutes of 31 
Hen. VIII. c. 1. and 32 Hen. VIII. c. 32. made no alter- 
ation in this point. But the ſtatute of frauds 29 Car. II. 


c. 3. hath now aboliſhed this diſtinQion, and made a deed 
in all caſes neceſſary. 


THESE are the ſeveral ſpecies of primary, or original 
conveyances. Thoſe which remain are of the ſecondary, 
or derivative ſort ; which preſuppoſe ſome other convey- 
ance precedent, and only ſerve to enlarge, confirm, alter, 
reſtrain, reſtore, or transfer the intereſt granted by ſuch 
original conveyance. As, 


7. RELEASES; Which are a diſcharge or conveyance of 
a man's right in lands or tenements, to another that hath 
ſome former eſtate in poſſeſſion. The words generally uſed 
therein are “ remiſed, releaſed, and for ever quit-claim- 
« ed (h).” And theſe releaſes may enure either, 1. By 
way of enlarging an eſlate, or enlarger Peſlate: as, if there 
be tenant for life or years, remainder to another in fee, 
and he in remainder releaſes all his right to the particular 
tenant and his heirs, this gives him the eſtate in fee (i). 
But in this caſe the releſſee muſt be in poſſeſſion of ſome eſ- 
tate, for the releaſe to work upon; for if there be leſſee for 
years, and, before he enters and is in poſſeſſion, the leſſor 
releaſes to him all his right in the reverſion, ſuch releaſe 
is void for want of poſſeſſion in the releſſee (k). 2. By way 
of paſſing an eſlate, or mitter Þ eflate: as when one of two 
coparceners releaſeth all her right to the other, this paſſeth 
the fee-ſimple of the whole (1). And in both theſe caſes there 
muſt be a privity of eſtate between the releſſor and releſſee 
(m); that is, one of their eſtates muſt be ſo related to 


(gs) Litt. F. 250. Co. Litt. 169. (k) Bid. F. 489. 
(h) Litt. §. 445. (1)) Co. Litt. 273. 
(i) 1bid. F. 468. | (m) Ibid, 272, 273. 


the 
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the other, as to make but one and the ſame eſtate in law. 
3. By way of paſſing a right, or mitter le droit: as if a man be 
diſſeiſed, and releaſeth to his diſſeiſor all his right; hereby 
the diſſeiſor acquires a new right, which changes the qua- 
lity of his eſtate, and renders that lawful which before. 
was tortious (un). 4. By way of extinguiſhment : as if my 
tenant for life makes a leaſe to A for life, remainder to B 
and his heirs, and I releaſe to A; this extinguiſhes my 
right to the reverſion, and ſhall enure to the advantage of 
B's remainder as well as of A's particular eſtate (o). 5. 
By way of entry and feoffment : as if there be two joint 
diſſeiſors, and the diſſeiſee releaſes to one of them, he ſhall 
be ſole ſeiſed, and ſhall keep out his former companion; 
which is the ſame in effect as if the diſſeiſee had entered, 
and thereby put an end to the diſſeiſin, and afterwards had 
enfeoffed one of the diſſeiſors in fee (p). And hereupon 
we may obſerve, that when a man has in himſelf the poſ- 
ſeſſion of lands, he muſt at the common law convey the 
freehold by feoffment and livery; which makes a notori- 
ety in the country: but if a man only has a right or a fu- 
ture intereſt, he may convey that right or intereſt by a 
mere releaſe to him that is in poſſeſſion of the land: for 
the occupancy of the releſſee is a matter of ſufficient noto- 


riety already. 00 


8. A CONFIRMATION is of a nature nearly allied to a 
releaſe. Sir Edward Coke defines it (q) to be a conveyance 
of an eſtate or right in efſe, whereby a voidable eſtate is 
made ſure and unavoidable, or whereby a particular eſtate 
is encreaſed : and the words of making it are theſe, © have 
«« given, granted, ratified, approved, and confirmed (r).“ 
An inſtance of the firſt branch of the definition is, if te- 
nant for life leaſeth for forty years, and dieth during that 
term; here the leaſe for years is voidable by him in rever- 
ſion: yet, if he hath confirmed the eſtate of the Ieſſee 
for years, before the death of the tenant for life, is no longer 
voidable but ſure (). The latter branch, or that which 


' 


(n) Litt. C. 466. (q) 1 laſt. 296. 
(o) Bid. F. 470. (r) Lait. 3 515, 531, 
{p) Co. Lite, 278. (s) bid. Q. 5 16. 
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tends to the encreaſe of a particular eſtate, is the ſame in all 


reſpects with that ſpecies of releaſe, which operates by way 
of enlargement. | 


9. A SURRENDER, ſurſumreditio, or rendering up, is of 
# fidture directly oppoſite to a releaſe ; for, as that operates 
by the greater eſtate's deſcending upon the leſs, a ſurren- 

der is the falling of a leſs eſtate into a greater by deed. It 
is defined (t), a yielding up of an eſtate for life or years to 
bim that hath the immediate reverſion or remainder, 
wherein the particular eſtate may merge or drown, by mu- 
tual agreement between them. It is done by theſe words, 
«« hath ſurrendered, granted, and yielded up.“ The ſur- 
retideror muſt be in poſſeſſion (u); and the ſurrenderee 
muſt have à higher eſtate, in which the eſtate ſurrendered 
may merge: therefore tenant for life cannot ſurrender to 
Hit in remainder for years (w). In a ſurrender there is 
no occaſion for livery of ſeiſin (x); for there is a privity 
of eſtate between the ſurrenderor, and the ſurrendetee; 
the one's particular eſtate, and the other's remainder are 
one and the ſame eſtate; and livery having been once made 
| ot the creation of it, there is no neceſſity for having it af. 
terwards. And, for the ſame reaſon, no livery is required 
on a feleaſe or confirmation in fee to tenant for years or at 
will, though a freehold thereby paſſes ; ſince the reverſion 
of the releſſor, or confirmor, and the particular eſtate of 
the releſſee, or confirmee, are one and the ſame eſtate; 
and where there is already a poſſeſſion, derived from ſuch 
a privity of eſtate, any farther delivery of poſſeſſion would 
be vain and nugatory (y). 


16. An aſſignment is properly a transfet, or making over 
to another, of the right one has in any eſtate; but it is uſually 
applied to an eſtate for life or years. And it differs from a leaſe 
only in this : that by a leaſe one grants an intereſt lefs than 
his own, reſerving to himſelf a reverſion ; in aſhgriments he 


8 K 
338. 
w) Perk. & 589. | 


parts 
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parts with the whole property and the aſſignee Nairds to afl 


intents and purpoſes in the place of the aſſignor. 


11. A DEFEAZANCE is a collateral deed, made at be 
ſame time with a feoffment or other conveyance; cohtains 


ing certain conditions, upon the performance of which the 
eſtate then created may be wefeated (2) of totally undone. - 
And in this manner mortgages were in former times uſually - 
made; the mortgager enfeoffing the mortgagee, ard he at 


the ſame time executing a deed of defeazance, whereby 
the feoffment was rendered void on re- payment of the mo- 
ney borrowed at a certain day. And this, when executed 
at the ſame time with the original feoffment, wits confide- 


red as part of it by the antient law (a) ; and, therefore only; 


indulged : no ſubſequent ſecret revocation of a ſolemn con- 


veyance, executed by livery of ſeiſin, being allowed in thoſe - 
days of ſimplicity and truth; though, when uſes were aftet- - 
wards introduced, a revocation of ſuch uſes was permitted 
by the courts of equity. But things that were merely exe- 
cutory, of to be compleated hy matter ſubſequent, (as rents, 
of which no ſeiſin could be had till the time of payment; 
and ſo alſo annuities, conditions, warranties, and the 
like) were always liable to be recalled by de feaances made 


ſubſequent to the time of their creation (b). 


HI. TazrE vet remain to be ſpoken of ſome few eon- 
Veyances, which have their force and operation by vittue - 


of the flatute of ufes. 


Usxs and tryts are in their original of a nature verp 
ſimilar, or rather exactly the ſame: anſwering more to the 
fidei-commiſſum than the uſus-frufus, of the civil law 
which latter was the temporary right of uſing a thing, 


without having the ultimate property, or full dominion of 
the ſubſtance (c). But the dei-commiſſum, which uſually. 


was created by will, was the diſpoſal of an inheritance to 
one, in confidence that he ſhould convey it or diſpoſe 


F French verb „ (b) Bid. 
2 . pg OY? bt 75 —— I, 
(a) Co, Litt, 236. 
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of the profits at the will of another. And it was the buſi- 
neſs of a particular magiſtrate, the praetor. fidei-commiſſa- 
rius, inſtituted by Auguſtus, to enforce the obſervance of 
this confidence (d). So that the right thereby given was 
looked upon as a veſted right, and entitled to a remedy 
from a court of juſtice: which occaſioned that known di- 
viſion of rights by the Roman law, into jus kgitimum, a 
legal right, which was remedied by the ordinary courſe of 
law; jus fiduciarium, a night in truſt, for which there was a 
remedy in conſcience; and jus precarium, a right in cur- 
teſy, for which the remedy was only by entreaty or re- 
queſt (e). In our law, a uſe migl.t be ranked under the 
rights of the ſecond kind; being a confidence repoſed in 
another who was tenant in the land, or terre-tengnt, that he 
ſhould diſpoſe of the land according to the intentions of 


ceſtuy que uſe, or him to whoſe uſe it was granted, and 


{uffer him to take the profits (f). As, if a feoffment was 
made to A and his heirs, to the uſe of (or in truſt for) B and 
his heirs; here at the common law A the terre-tenant had 
the legal property and poſſeſſion of the land, but B the 


ceſtuy que uſe was in Conſcience and equity to have the pro- 
fits and diſpoſal of it. 


- Tr1s notion was tranſplanted into England from the ci- 
vil law, about the cloſe of the reign of Edward III (g), by 
means of the foreign eccleſiaſtics; who introduced it to 
evade the ſtatutes of mortmain, by obtaining grants of 


lands, not to their religious houſes directly, but to the uſe 
/ the religious houſes (h) : which the clerical chancellors 


of thoſe times held to be fidei-commiſſa, and binding in con- 
ſcience ; and therefore aſſumed the juriſdiion, which Au- 


guſtus had veſted in his practer, of compelling the executi- 


on of ſuch truſts in the court of chancery. And, as it was 


moſt eaſy to obtain ſuch grants from dying perſons, a 
maxim was eſtabliſhed, that though by law the lands them- 


ſelves were not deviſable, yet if a teſtator had enfeoffed an- 


other to his own uſe, and ſo was poſſeſſed of the uſe 
only, ſuch uſe was deviſable by will. But we have 
(4) Inf. 2. tit. 23. (g) Stat- 50. Edw. III. c. 6. 1 Ric. 


mr 4 41. Bacon on uſes. II. c. 9. 
h) See pag. 171. 
if Plowd. 382. 0 EVR 


ſeen 
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ſeen (i) how this evaſion was cruſhed in its infancy, by ſta- 
tute 15 Rich, II. c. 5. with reſpect to religious houſes, 


Vr, the idea being once introduced, however fraudu- 
lently, it afterwards continued to be often innocently and 
ſometimes very laudably, applied to a number of civil pur- 
poſes: particularly as it removed the reſtraint of alienations 
by will, and permitted the owner of lands in his life-time 
to make various deſignations of their profits, as prudence, 
or juſtice, or family convenience, might from time to time 
require. Till at length, during our long wars in France, 
and the ſubſequent civil commotions between the houſes of 
Vork and Lancaſter, uſes grew almoſt univerſal: through 
the deſire that men had (when their lives were continually 
in hazard) of providing for their children by will, and of 
ſecuring their eſtates from forfeitures; when each of the 
contending parties, as they became uppermoſt, alternatel 
attainted the other. Wherefore about the reign of Edward 
IV, (before whoſe time, lord Bacon remarks (x), there are 
not ſix caſes to be found relating to the doctrine of uſes) 
the courts of equity began to reduce them to ſomething of 
a regular ſyſtem, 


 OrIGINALLY it was held that the chancery could give 
no relief, but againſt the yery perſon himſelf intruſted for 
ceſtuy que uſe, and not againſt his heir or alienee, This was 
altered in the reign of Hen. VI, with reſpect to the heir (1); 
and afterwards the ſame rule, by parity of reaſon, was ex- 
tended to ſuch alienees as had purchaſed either without a va- 
Juable conſideration, or with an expreſs notice of the uſe (m) 
But a purchaſor for a valuable conſideration, without no- 
tice, might hold the land diſcharged of any truſt or confi- 
dence. And alſo it was held, that neither the king or queen, 
on account of their dignity royal (n), nor any corporation 
aggregate, or accgunt of its limited capacity (o), could be 

(i) pag- 272. : (n) Bro. Abr. tit. Feoffm, al uſer 


IK) on uſes. 313. 31. Bacon of uſes, 346, 
() Keilw. 42. Yeardeok 22 Edw. (o) Bro. Abr. tit. Fe ap al uſer, 


4 (m) Keilw: 46. Bacon of uſes, 312, ” PO _— : 
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ſeiſed to any uſe but their own; that is, they might hold 
the lands, but were not compellable to execute the truſt, 
And, if the feoffee to uſes died without heir, or committed 
2 forfeiture, or married, neither the lord who entered for 
his eſcheat of forfeiture, nor the huſband who retained the 
poſſeſſion as tenant by the cutteſy, nor the wife who was 
aſſigned her dowef, were liable to perform the uſe (p); be- 
cauſe they were not parties to the truſt, but came in by act 
of law: though doubtleſs their title in reaſon was no better 


than that of the heir. 
On the other hand the uſe itſelf, or intereſt of 2/luy gur 


uſe, was learnedly refined upon with many elaborate diſ- 


tinctions. And, 1. It was held that nothing could be grant- 
ed to a uſe, whereof the uſe is inſeparable from the poſ- 
ſeſſion z as annuities, ways, commons, and authorities, guar 
ipſe uſu conſumuntur (q): or whereof the ſeiſin could not 
be inſtantly given (t). 2. A uſe could not be raiſed with- 
out a ſufficient conſideration. For where a man makes 2 
feoffment to another without any conſideration, equity pre- 
ſumes that he meant it to the uſe of himſelf (s): unleſs he 
expreſsly declares it to be to the uſe of another, and then. 


nothing ſhall be preſumed contrary to his own expreſſions 


(i). But, if either a good or a valuable conſideration ap- 
pears, equity will immediately raiſe a uſe correſpondent to 
ſuch conſideration (u). 3. Uſes were deſcendible accorgd- 
ing to the uſes of the common law, in the caſt of inheri- 
tances in poſſeſſibn (w); for in this and many other re- 
ſpects #Qquitas ſequituP iegom, and cannot eſtabliſh a different 
rule of propttty from that which the law has eſtabliſned. 
4. Uſes might be aſſigned by ſecret deeds between the 
parties (x), 6f be deviſed by laſt will and teſtatnem (y): 
for, as the legal eſtate in the ſoil was not transferred by theſe 
tranſaRtions, no livery of ſeiſin was neceſſity ; and, as the 
mtention of the parties was the leading principle of this ſpe« 
vies of property, any inſtrument declaring that intention 
Was allowed to be binding in equity. But ce//up gue w/e could 


122. Bee pag. 296. Roll. Abr 766. 
N. er Wenn 
5 o. Eliz. 401. (u) Moor. 684. (y) Ibid. 308. - 
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not at common law aliene the legal intereſt of the lands, 
without the concurrence of his feoffee (z) ; to whom he was 
_ accounted by law to be only tenant at ſufferance (a). 5. Uſes 


were not liable to any of the feodal burdens; and particu. 
larly did not eſcheat for felony or other defect of blood; for 
eſcheats, c. are the conſequence of tenure, and uſes are held 
of nobody: but the land itſelf was liable to eſcheat, when- 


ever the blood of the feoffee to uſes was extinguiſhed by 


crime or by defect; and the lord (as was before obſerved) 
might hold it diſcharged of the uſe (b). 6. No wife could 
be endowed, or huſband have his curteſy, of a uſe (c): for 
no truſt was declared for their benefit, at the original grant 
of the eſtate. And therefore it became cuſtomary, whey 
mot eſtates were put in uſe, to ſettle before marriage ſome 
joint eſtate to the uſe of the huſband and wife for their lives; 
which was the original of modern jointures (d). 7. A uſe 
could not be extended by writ of elegit, or other local pro- 
ceſs, for the debts of ceſtuy gue uſe (e). For, being merely 
a creature of equity, the common law, which looked no far- 
ther than the perſon aQually ſeiſed of the land, could an 
no proceſs againſt it. 


It is impracticable, upon our preſent plan, to purſue the 
doctrine of uſes through all the refinements and niceties, 
which the ingenuity of the times (abounding in ſubtile diſ- 
quiſitions) deduced from this child of the imagination; when 
once a departure was permitted from the plain ſimple rules 


of property eſtabliſhed by the antient law. Thefe principal 


ontlines will be fully ſufficient to ſhew the ground of lord 
Bacon's complaint (f), that this courſe of proceeding “ was 


c turned to deceive many of their juſt and reaſonable rights. 


„A man, that had cauſe to ſue for land, knew not againſt 
« whorn to bring his action, or who was the owner of it, 
« The wife was defrauded of her thirds; the huſband of his 


« curteſy ; the lord of his wardſhip, relief, beriet, and eſ- 


(z) Stat 1 Ric. IE. e. 1. (4) See pag. 137, 
Bro. Abr. ibid. 23. te) Bro. Abr. uf. exeeutions. go. 
w) Jenk. 190, " Uſe of the Law. 143. 


R * Kad. 
(c) 4 Rep. v. 78. « cheat; 
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« cheat; the creditor of his extent for debt; and the poor 
& tenant of his leaſe.” To remedy theſe inconveniences a- 
bundance of ſtatutes were provided, which made the lands 
liable to be extended by the creditors of ceſtuy que uſe (g); 
allowed actions for the freehold to be brought againſt him, 
if in the aQtual pernancy or enjoyment of the profits (h).; 
made him liable to actions of waſte (i); eſtabliſhed his con- 
veyances and leaſes made without the concurrence of his 
feoffees (k) ; and gave the lord the wardſhip of his heir, 
with certain other feodal perquiſites (1). 


THESE proviſions all tended to conſider ceſtuy que uſe as 
the real owner of the eſtate; and at length that idea was 
carried into full effect by the ſtatute 27 Hen. VIII. c. 10. 
which is uſually called the fatute of uſes, or, in conveyan- 
ces and pleadings, the ſtatute for transferring uſes into poſ- 
ſeſſion. The hint ſeems to have been derived from what 
was done at the acceſſion of king Richard III; who having, 
when duke of Gloceſter, been frequently made a feoffee to 
uſes, would upon the aſſumption of the crown (as the law 
was then underſtood) have been entitled to hold the lands 
diſcharged of the uſe. But, to obviate ſo notorious an in- 
juſtice, an act of parliament was immediately paſſed (m), 
which ordained that, where he had been ſo enfeoffed jointly 
with other perſons, the land ſhould veſt in the other feof- 
fees as if he had never been named; and that, where he 
ſtood ſolely infeoffed, the eſtate itſelf ſhould veſt in ceſtuy 
que uſe in like manner as he had the uſe. And ſo the ſta- 
tute of Henry VIII, after reciting the various inconvenien- 
ences before-mentioned and many other acts, enaQs, that 
« when any perſon ſhall be ſeiſed of lands, &f. to the uſe, 
« confidence, or truſt, of any other perſoh or body poli- 
« tic, the perſon or corporation entitled to the uſe in fee- 
« ſimple, fee-tail, for life, or years, or otherwiſe, ſhall 


(8g) Stat. 5o Edw. III. c. 6. 2 Ric. (i) Stat. 11 Hen. VI, c 6. 
II. (eff. 2. c. 3. 19 Hen, VII c. 15. (k) Stat. 1 Ric. III. c 1. 
(h) Stat. 1 Ric. II. c. 9. 4 Hen. IV. (1) Stat. 4 Hen. VII. c. 17. 19 Hen. 
e. 7. 11. Hen. VI. c. 3. *. VII. vil. c. 15. 
g. 1. (m) 1. Ric. III. c. 5. 


& from 
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« from thenceforth ſtand and be ſeiſed or poſſeſſed of the 


« land, Ec. of and in the like eſtates as they have in the 
« yſe, truſt, or confidence; and that the eſtate of the per- 
4c ſon ſo ſeiſed to uſes ſhall be deemed to be in him or them 
4c that have the uſe, in ſuch quality, manner, form, and 
« condition, as they had before in the uſe.” The ſtatute 
thus executes the uſe, as our lawyers term it; that is, it 
conveys the poſſeſſion to the uſe, and transfers the uſe into 
poſſeſſion: thereby making ce/iuy que uſe complete owner 
of the lands and tenements, as well at law as in equity. 


Tur ſtatute having thus, not aboliſhed the conveyance 
to uſes, but only annihilated the intervening eſtate of the 
feoffee, and turned the intereſt of ceſſuy gue uſe into a legal 
inſtead of an equitable ownerſhip; the courts of common 
law began to take cognizance of uſes, inſtead of ſending 
the party to ſeek his relief in chancery. And, conſidering 
them now as merely a mode of conveyance, very many of 
the rules before eſtabliſhed in equity were adopted with im- 
provements by the judges of the common law. The ſame 


perſons only were held capable of being ſeiſed to a uſe, the 
fame conſiderations were neceſſary for raiſing it, and it could 


only be raiſed of the ſame hereditaments, as formerly. But 
'as the ſtatute, the inſtant it was raiſed, converted it into an 
actual poſſeſſion of the land, a great number of the inci- 
dents, that formerly attended it in its fiduciary ſtate, were 
now at an end. The land could not eſcheat or be forfeited 
by the act or defect of the feoffee, nor be aliened to any pur- 
chaſor diſcharged of the uſe, nor liable to the dower or 
curteſy on account of the ſeiſin of ſuch feoffee; becauſe the 
legal eſtate never reſts in him for a moment, but is inſtan- 
taneouſly transferred to ceſluy que uſe, as ſoon as the uſe is 
declared. And, as the uſe and the land were now conver- 
tible terms, they became liable to dower, curteſy, and eſ- 
cheat, in conſequence of the ſeiſin of ceſuy que uſe, who was 
now become the ferre-tenant allo; and they lizewiſe were 
no longer deviſable by will, 
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THE various neceſſities of mankind induced alſo the judges 
very ſoon to depart from the rigour and ſimplicity of the 
rules of the common law, and to allow a more minute and 
complex conſtruction upon conveyances to uſes than upon 
others. Hence it was adjudged, that the uſe need not always 
beexecuted the inſtant the conveyance is made : but, if it 
cannot take effe& at that time, the operation of the ſtatute 
may wait till the uſe ſhall ariſe upon fome future contingen- 
cy, to happen within a reaſonable period of time; and in the 
mean while the antient uſe ſhall remain in the original gran- 
tor: as, when lands are conveyed to the uſe of A and B, aſ- 
ter marriage ſhall be had between them (n), ar the uſe of A 


and his heirs till B ſhall pay him a ſum of money, and then 


to the uſe of B and his heirs (o). Which doArine, when de- 
viſes by will were again introduced, and conſidered as equi- 
valent in point of conſtruction to declarations of uſes, was 
alſo adapted in favour of executory deviſes (p). But herein 
theſe, which are called contingent or ſpringing, uſes differ 
from an executory deviſe, in that there muſt be a perſon 
ſeiſed to ſuch uſes at tbe time when the contingency hap- 
pens, elſe they never can be executed by the ſtatute; and 
therefore, if the eſtate of the feoffee to ſuch uſe be deſtroy- 
ed by alienation or otherwiſe, before the contingency ariſes, 
the uſe is deſtroyed for ever (q): whereas by an executory 


_ deviſe the freehold itſelf is transferred to the future deviſee. 


And, in both theſe caſes, a fee may be limited to take effect 
after a fee (r); becauſe, though that was forbidden by the 
common law in favour of the lord's eſcheat, yet, when the 
legal eſtate was not extended beyond one fee- ſimple, ſuch 
ſubſequent uſes (after a uſe in fee) were before the ſtatute 
permitted to be limited in equity; and then the ſtatute 
executed the legal eſtate in the ſame manner as the uſe be- 
fore ſubſiſted. It was alſo held that a uſe, though execu- 
ted, may change from one to another by circumſtances ex 
poſt fatto (s); as, if A makes a feoffment to the uſe of his 


(u) 2 Roll. Abr. 791. Cro. Eliz.439. (q) 1 Rep. 134. 138. Cro. Eliz. 439. 
o) Bro. Abr. tt. Rafe. al uſes, 30, (r) Pollesf 78. 4 Mod. 423. 2252 
See page 173. (s) Bro. Abr. tit. Fe:ffm. al uſes. 30. 


intended 
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intended wife and her eldeſt ſon for their lives, upon the 
marriage the wife takes the whole uſe in ſeveralty; and, 
upon the birth of a ſon, the uſe is executed jointly in them 
both (t). This is ſometimes called a ſecondary, ſometimes 
2 ſhifting, uſe. And, whenever the uſe limited by the deed 
expires, or cannot veſt, it returns back to him who raiſed 
it, aſter ſuch expiration or during ſuch impoſſibility, and is 
ſtiled a reſulting uſe. As, if a man makes a feoffment to the 
uſe of his intended wife for life, with remainder to the uſe 
of her firſt-born ſon in tail: here, till he marries the uſe 
reſults back to himſelf ; after marriage, it is executed in the 
wife for life; and, if ſhe dies without iſſue, the whole re- 
ſults back to him in fee (u). It was likewiſe held, that the 
uſes originally declared may be revoked at any future time, 
And new uſes be declared of the land, provided the grantor 
reſerved to himſelf ſuch a power at the creation of the eſtate: 
whereas the utmoſt that the common law would allow, was 
a deed of defeazance coeval with the grant itſelf (and there- 
fore eſteemed a part of it) upon events ſpecifically mention- 
ed (w). And, in caſe of ſuch a revocation, theſe old uſes were 
held inſtantly to ceaſe, and the new ones to become executed 
in their ſtead (x). And this was permitted, partly to indulge 
the convenience, and partly the caprice of mankind; who 
(as lord Bacon (y) obſerves) have always affected to have the 
diſpoſition of their property revocable in their own time, 
and irrevocable ever afterwards, 


By this equitable train of deciſions in the courts of law, 
the power of the court of chancery over landed property 
was greatly eurtailed and diminiſhed. But one or two tech- 
nical ſcruples, which the judges found it hard to get over, 
reſtored it with tenfold increaſe. They held it in the firſt 
place, that * no uſe could be limited on a uſe (z),“ and 
that when a man bargains and ſells his land' for money, 
which raiſes a uſe by implication to the bargainee, the 
limitation af a farther uſe to another perſon is repugnant 


(t) Bacon of uſes. 3g 1. () See pag. 327. (y) on uſes. 316. 
(u) 1bid. 350. 1 Rep. 120. (x) Co. Lit. 237. (z) Dyer, 155. 4 
| . an 
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and therefore void (a). And therefore, on a feoffment to A 
and his heirs, to the uſe of B and his heirs, in truſt for C and 
bis heirs, they held that the ſtatute executed only the firſt al 
uſe, and that the ſecond was a mere nullity: not adverting, 
that the inſtant the firſt uſe was executed in B, he became 
ſeiſed to the uſe of C, which ſecond uſe the ſtatute might 
as well be permitted to execute as it did the firſt; and ſo 
the legal eſtate might be inſtantaneouſly tranſmitted down, 
through a hundred uſes upon uſes, till finally executed in 
the laſt ceſluy que uſe. Again; as the ſtatute mentions only 
ſuch perſons as were ſeiſed to the uſe of others, this was 
held not to extend to terms of years, or other chattel inte- 
reſts, whereof the termor is not ſeiſed, but only poſſeſſed (b); 
and therefore, if a term of one thouſand years be limited to 
A; to the uſe of (or in truſt for) B, the ſtatute does not ex- 


i c cute this uſe, but leaves it as at common law (c). And laſt- 
5 ly, (by more modern reſolutions) where lands are given to 
1 one and his heirs, in truſt to receive and pay over the pro- 


˖ fits to another, this uſe is not executed by the ſtatute: for 
ö the land muſt remain in the truſtee, to enable him to per- 
; form the truſt (d). 


"7 Or the.two more antient diſtinctions the courts of equi- 

| ty quickly availed themſelves. In the firſt caſe it was evi- 

ö dent, that B was never intended by the parties to have any 
beneficial intereſt; and, in the ſecond, the ceſtuy gue uſe 
of the term was expreſsly driven into the court of chancery 
to ſeek his remedy : and therefore that court determined, 
that though theſe were not uſes, which the ſtatute could 
execute, yet ſtill they were truſts in equity, which in conſci- 
ence ought to be performed. To this the reaſon of mankind 
aſſented, and the doctrine of uſes was revived, under the de- 
nomination of tru/{s: and thus, by this ſtrict conſtructi- 
on of the courts of law, a ſtatute made upon great deli- 

. beration, and introduced in the moſt folemn manner, has 
had little other effect than to make a ſlight alteration i in the 
formal words of a n en (e). 


(a) 1 4 37. 136. | (e) Poph. 76. Dyer. 369. 
(b) Bacon law of -—* 336. Jenk. (d) 1 | ok Caf, abr. 383, 384. 
(e) Vaugh. co. Atk. . 
OW 
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HowEVER, the courts of equity, in the exerciſe of this 
new juriſdiction, have wiſely avoided in a great degree thoſe 
miſchiefs which made uſes intolerable. They now conſi- 
der a truſt-eſtate (either when expre'sly declared or reſul- 
ting by neceſſary implication) as equivalent to the legal 
ownerſhip, governed by the ſame rules of property, and 
liable to every charge in equity, which the other is ſubject 
to in law: and, by a long ſeries of uniform determinati- 
ons, for now near a century paſt, with ſome aſſiſtance from 
the legiſlature, they have raiſed a new ſyſtem of rational 
juriſprudence, by which truſts are made to anſwer in gene- 
ral all the beneficial ends of uſes, without their inconveni- 
ence or frauds. The truſtee is conſidered as merely the 
inſtrument of conveyance, and can in no ſhape affect the 
eſtate, unleſs. by alienation for a valuable conſideration to 
a purchaſor without notice (f); which, as ceſtuy que uſe is 
generally in poſſeſſion of the land, is a thing that can rarely 
happen. The truſt will deſcend, may be aliened, is liable 
to debts, to forfeiture, to leaſes and other incumbrances, 
nay even to the curtefy of the huſband, as if it was an eſ- 
tate at law. It has not yet indeed been ſubjected to dower, 
more from a cautious adherence to ſome haſty precedents (g), 
than from any well-grounded principle. It hath alſo been 
held not liable to eſcheat to the lord, in conſequence of 
attainder or want of heits (h): becauſe the truſt could never 
be intended for his benefit. But let us now return to the 
e of uſes. | 


THz only ſervice, as was before obſerved, to which this 
ſtatute is now conſigned, is in giving efficacy to certain 


new and ſecret ſpecies of conveyances ; introduced in order 


to render tranſactions of this ſort as private as poſſible, and 
to ſave the trouble of making livery of ſeiſin, the only an- 
tient conveyance of corporeal freeholds : the ſecurity and 
notoriety of which public inveſtiture ahundantly overpaid 


the labour of going to the land, or of ſending an attorney 


in one's ſtead. But this now has given way to 


(f) 2 Freem. 43 · (h) Hardr. 494. Burgeſs and Wheate, 
, (s) 1 Chanc. Rep. 254. 2P, Was. Hil, 32 Geo. II. in Cane, . 
* 3 
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12. Arwlrru ſpecies of conveyance, called a cove- 


nant to far ſeized to uſer: by which a man, ſeiſed of lands, 


covenants in conſideration of blood or marriage that he will 
ſtand ſeiſed of the ſame to the uſe of his child, wife, or 
kinſman; for life, in tail, or in fee. Here the ſtatute ex- 
ecutes at once the eſtate; for the party intended to be be- 
nefited, having thus xequired the uſe, is thereby put at 
once into corporal poſſeſſion” of the land (i), without ever 
ſeeing it, by a kind of parliamentary magic. But this con- 
veyance can only operate, when made upon ſuch weighty 
and — e e as hob e blood or mar- 
riage. 


m - 
. as 4 
0 1 2955 1 of 7. — 
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by this ſtatute, is that of a bargain and ſale of lands; which 
is a kind of a teal contract, whereby the bargainor for ſome 
pecuniary conſideration bargains and ſells, that is, contracts 
to convey, the land to the bargainee; and becomes by 
ſuch bargain a truſtee for, or ſeized to the uſe of, the bar- 
gainee; and then the ſtatute of uſes completes; the pur- 
chaſe (j) : or, as it has been well expreſſed (&), the bargain 
firſt veſts, the uſe; and then the ſtatute veſts the poſſeſſion. 
But as it was foreſeen that conveyances, thus made, would 


Mant- all thoſe benefits of notoriety, which the old com- 


mon law aſſurances were calculated to give; to prevent 


therefore clandeſtine conveyances of freeholds, it was en- 


acted in the ſame ſeſſion of parliament by ſtatute 2) Hen. 
VIII. c. 16. that ſuch bargains and ſales ſhould not enure 


to paſs a freehold, unleſs the ſame be made by indenture, 


and enrolled within ſix months in one of the courts of 
Weſtminſter-hall, or with the cu/tos rotulorum of the coun- 
ty. Clandeſtine bargains and ſales of chattel intereſts, or 
leaſes for years, were thought not worth regarding, as 
ſuch intereſts were very precarious till about ſix years be- 


fore (); which alſo occaſioned them to be overlooked in 


framing the ſtatute of uſes: and therefore ſuch bargains 
and ſales are not directed to be enrolled. But how im- 


0 Bacon uſe of the law, 131. (*) Cro. Jac, 696. 3 1 
(j) Lid. 150. OW See page 142. 1 
5 poſſible 


poſſible is it to foreſee, and provide againſt, al! the conſe- 


to 


14. A FOURTEENTH ſpecies of conveyance, viz. by 
leaſe and releaſe; firſt invented by ſerjeant Moore, ſoon 
after the ſtatute of uſes, and now the moſt common of any, 
and therefore not to be ſhaken; though very great lawyers 
(as, particularly, Mr. Noy) have formerly doubted its 
validity (m). It is thus contrived. A leaſe, or rather. bar- 
gain and ſale, upon ſome pecuniary conſideration, for one 
year, is made by the tenant of the freehold to the lefles or 
bargainee. Now this, without any enrollment, makes the 
bargainor ſtand ſeiſed to the uſe of the bargainee, and 
veſts in the bargainee the uſe of the term for a year; r 
then the ſtatute immediately annexes the poſſeſſion. 
therefore, being thus in poſſeſſion, is capable of W 
a releaſe of the freehold and reverſion; which, we have 
ſeen before, (n), muſt be made to a tenant in poſſeſſion ; 
and accordingly, the next day, a releaſe is granted to 
him (o). This is held to ſupply the place of livery of ſeiſin; 
and fo a conveyance by leaſe and releaſe is ſaid to amount 


to a feoffment (p). 


16. To theſe may be added deeds to lead or declare the 
uſes of other mote direct conveyances, as feoffments, fines, 
and recoveries ; of which we ſhall ſpeak in the next chap-' 


ter: and, 4:10 «| 


16. Dxevs of revocation of uſes ; hinted at in a former 


page (q), and founded in a previous power, reſerved at the 
| raiſing of the uſes (r), to revoke ſuch as were then decla- 


red; and to appoint others in their ſtead, which is incident” 
to the power 45 evocation (s). And this may ſuffice far a 
ſpecimen of conveyances founded upon the ſtatute of uſes ; 
and will finiſh our obſervations upon ſuch deeds as ſerve to 


Vw... real property, 


m) 2 Mod. 2g2. 33 
8 2 — 24. : b 3 1E No. u. page xi. 
(0) See — No. II. F. 1, 2 8 Co, Lit. 237. 


(p) Co, Lit, 270, Cro Jac, 604. 
| 1 BEFORE 


quences of innovations | This omiſſion has given riſe | 
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Brok we conclude, it will not be improper to ſubjoin 
a few remarks upon ſuch deeds as are uſed net to convey, 
but to charge or incumber, lands, and diſcharge them again: 
of which nature are, obligations or bonds, 49") IR 
and defeazancer, ** denn both. 8 


1. Ax enen, or bead; i is a deed 0 wheteby the ob- 
ligor obliges himſelf, his heirs, executors, and adminiſtra- 
tors, to pay a certain ſum of money to another at a day ap- 
pointed. If this be all, the bond is called a ſingle one, 

imple obligatis; but there is generally a condition added, 
that if the obligor does ſome particular act, the obligation 
ſhall be void, or elſe ſhall remain in full force: as, pay- 
ment of rent; performance of covenants in a deed; or re- 
payment of a principal ſum of money borrowed of the obli- 
gee, with intereſt, which principal ſum is uſually one half 
of the penal ſum ſpecified in the bond. In caſe this con- 
dition is not performed, the bond becomes forfeited, or 
abſolute at law, and charges the obligor while living; and 
after his death the obligation deſcends upon his heir, who 
(on defe& of perſonal aſſets) is bound to diſcharge it, pro- 
vided he has real aſſets by deſcent as a recompenſe. So 
that it may be called, though not a direct, yet a collateral, 
charge upon the lands. How it affects the perſonal pro- 
perty of the obligor, wil be more property. conſidered 

hereafter. 


If the condition of a 1 be impoſſible at the ins of 
making 1 it, or be to do a thing contrary to ſome rule of law 
that is merely poſitive, or be uncertain, or inſenſible, the 
condition alone is void, and the bond ſhall ſtand ſingle and 
unconditional : for it is the folly of the obligor to enter 
into ſuch an obligation, from which he can never be releaſed. 
If it be to do a thing that is malum in ſe, the obligation i it- 
ſelf is void: for the whole is an unlawful contract, and 
the obligee ſhall take no advantage from ſuch a tranſaQion. 
And if the condition be poſſible at the time of making 


(t) see Appendix. No, III. page xiii. 
it, 
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it, and afterwards becomes impoſſible by the act of God, 
the act of law, or the act of the obligee himſelf, there the 
penalty of the obligation is ſaved: for no prudence or fore- 
fight of the obligor could guard againſt ſuch a contingen- 
cy (u). On the forfeiture of a bond, or its becoming ſin- 
N gle, the whole penalty was recoverable at law: but here 
the courts of equity interpoſed, and would not permit a 
man to take more than in conſcience he ought; viz. his 
principal, intereſt, and expences, in caſe the foffeiture ac- 


crued by non-payment of money borrowed ; the damages - 


ſuſtained, upon non-performance of covenants; and the 
like. And the ſtatute 4 & 5 Ann. c. 16. hath alſo enacted, 
in the ſame ſpirit of equity, that in caſe of a bond, condi- 
tioned for the payment of money, the payment or tender 
of the principal ſum due, with intereſt, and coſts, even 
though the bond be forfeited and a ſuit commenced there- 
on, ſhall be a full ſatisfaRion and diſcharge, 


2. A recognizance is an obligation of record, which a man 
enters into before ſome court of record or magiſtrate duly 
authorized (w), with condition to do ſome particular a& ; 
as to appear at the aſſizes, to keep the peace, to pay a 
debt, or the like. It is in moſt reſpects like another bond: 
the difference being chiefly this; that the bond is the crea- 
tion of a freſh debt or obligation de novo, the recognizance 
is an acknowledgement of a former debt upon record: the 
form. whereof is, © that A. B. doth acknowledge to owe to 
4 our lord the king, to the plaintiff, to C. D. or the like, 
4c the ſum of ten pounds,“ with condition to be void on 
performance of the thing ſtipulated : in which caſe the king, 
the plaintiff, C. D, &c. is called the cognizee, © js cui cog- 
4% noſcitur;“ as he that enters into the recognizance is 
called the cognizor, © 7s qui cognoſcit.? This, being either 
certified to, or taken by the officer of ſome court, is wit- 
neſſed only by the record of that court, and not by the 
party's ſeal: ſo that it is not in ſtrict propriety a deed, 
though the effects of it are greater than a common obliga- 
tion,; being allowed a priority in point of payment, and 


lu) Co. Litt, 206. (w) Bro. Alr. tit, recognizance, 24. 
| Y 3 | binding 
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binding the lands of the cognizor, from the time of enrol- 
ment on record (x). There are alſo other recognizances, 
of a private kind, in nature of a ſlatute ſtaple, by virtue of 


- the, ſtatute 23 Hen. VIII. c. 6. which have been already 


e (Y, and hewn to be a charge upon real property: 


3. A DEFEAZANCE, on a bond, or recognizance, or 
judgment recovered, is a condition which, when perform- 
ed, defeats or undoes it, in the ſame manner as a defeazance 
of an eſtate before-mentioned. It differs only from the 
common condition of a bond, in that the one is always in- 
ſerted in the deed or bond itſelf, the other is made between 
the ſame parties by a ſeparate and frequently a ſubſequent ' 
deed (z). This, like the condition of a bond, . when per- 
formed, diſcharges and diſincumbers the eſtate of the ob- 
ligor. 4 


L 


THEss are the principal ſpecies of deeds or matter in 
fair, by which eſtates may be either conveyed, or at leaſt 
affected. Among which the conveyances to uſes are by 
much the moſt frequent of any; though in theſe there is 


certainly one palpable defect, the want of ſufficient noto- 


riety : ſo that purchaſors or creditors cannot know with any 
abſolute certainty, what the eſtate, and the title to it, in 
reality are, upon which they are to lay out or to lend their 
money. In the antient feodal method of conveyance (by 
giving corporal ſeiſin of the lands) this notoriety was in 
ſome meaſure anſwered ; but all the advantages reſulting 
from thence are now totally defeated by the introduction 


of death-bed deviſes and ſecret conveyances : and there has 
- never been yet any ſufficient guard provided againſt fraudu- 


lent charges and incumbrances ; ſince the diſuſe of the old 
Saxon cuſtom of tranſacting all conveyances at the county 


court, and entering a memorial of them in the chartulary 


or leger-book of ſome adjacent monaſtery (a): and the 
failure of the general regiſter eſtabliſhed by king Richard 
the firſt, for mortgages made to Jews, in the capitula de 


(x) Stat. 29 Car. II. 18. ) Co. Litt. 2 2 Saund. 4 
00 See page 160. * 8 Hicke: Diſſertat, 22 2 


Tudeis , 


- 
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Judæis, of which Hoveden has preſerved a copy. How \. 


far the eſtabliſhment of a like general regiſter, for deeds, 
and wills, and other ads affecting real property, would re- 
medy this inconvenience, deſerves to be well conſidered. 

In Scotland every act and event, regarding the tranſmiſſion 
of property, is regularly entered on record (b). And ſome 
of our own provincial diviſions, particulafty the extended 


county of York, and the populous county of Middleſex, ' 


have prevailed with the legiſlature (c) to ere ſuch regiſ- 
ters in their ſeveral diſtricts. But, however plauſible theſe 
proviſions may appear in theory, it hath been doubted by 
very competent judges, whether more diſputes have not 
ariſen in thoſe counties by the inattention and omiſſions of 
parties, than prevented by the uſe of regiſters, - 


* . 


(b) Dalrymple on feodal property. (e) Stat. 2 & 3 Ann, c. 4. 6 Ann. 
262, Cc. : c. 35. 7. Ann. c. 20. 8Geo, II. c. 6. 
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CHAPTER THE TWENTY-FIRST. 


Or ALIENATION BY MATTER or RECORD. 


% 
y a ; 


SSURANCES by matter of record are ſuch as do 
not entirely depend on the act or conſent of the par- 
ties themſelves : but the ſanction of a court of record is cal- 
led in, to ſubſtantiate, preſerve, and be a perpetual teſti- 
mony of, the transfer of property from one man to ano- 
ther ; or of its eſtabliſhment, when already transferred. 
Of this nature are, 1. Private acts of Parliament. 2. The 
king's grants. 3. Fines, 4. Common recoveries. 


I. PRIVATE as of parliament are, eſpecially of late 
years, become a very common mode of aſſurance. For it 
may ſometimes happen, that by the ingenuity of ſome, 
and the blunders of other practitioners, an eſtate is moſt 
grievouſly entangled by a multitude of contingent remain- 
ders, reſulting truſts, ſpringing uſes, executory deviſes, 


and the like artificial contrivances; (a confuſion unknown 


to the ſimple conveyances of the common law) ſo that it is 
out of the power of either the courts of law or equity to re- 
lie ve the owner. Or it may ſometimes happen, that, by 


the ſtrictneſs or omiſſions. of family ſettlements, the te- 


nant of the eſtate is abridged of ſome reaſonable power, (as 
letting leaſes, making a jointure for a wife, or the like) 
which power cannot be given him by the ordinary judges 
either in common law or equity. Or it may be neceſſary, 
in ſettling an eſtate, to ſecure it againſt the claims of infants 


or other perſons under legal diſabilities z who are not 


bound 
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bound by any judgments or decrees of the ordinary courts 
of juſtice. In theſe, or other caſes of the like kind, the 
tranſcendent power of parliament is called in, to cut the 
Gordian knot; and by a particular law, enacted for this very 
purpoſe, to unfetter an eſtate; to give its tenant reaſon- 
able powers; or to aſſure it to a purchaſor, againſt the re- 
mote or latent claims of infants or diſabled perſons, by ſet- 
tling a, proper equivalent in proportion to the intereſt ſo 
barred, © This practice was carried to a great lengih in the 
year ſucceeding the reſtoration ; by ſetting aſide many con- 
veyances alledged to have been made by conſtraint, or in 
order to ſcreen the eſtates from being forfeited during the 
uſurpation. And at laſt it proceeded ſo far, that, as the 
noble hiſtorian expreſſes it (a), every man had raiſed an 


equity in his own imagination, that he thought onght to 


prevail againſt any deſcent, teſtament, or act of law, and 
to find relief in parliament: which occaſioned the king at 
che cloſe of the ſeſſion to remark (b), that the good old 
rules of law are the beſt ſecurity ; : and to wiſh, that men 
might not have too much cauſe to fear, that the ſettlements 
which they make of their eſtates ſhall be too eaſily un- 
ſettled when they are dead, by the power of parliament, 


Acrs of this kind-are however at preſent carried on, in 
both houſes, with great deliberation and caution; particu- 
larly in the houſe of lords they ate uſually referred to two 
judges, to examine and report the facts alledged, and to 
ſettle all technical forms. Nothing alſo is done without 
the conſent, expreſsly given, of all parties in being and ca- 


pable of conſent, that have the remoteſt intereſt in the 


matter; unleſs ſuch conſent ſhall appear to be perverſely 
and without any reaſon withheld. And, as was before 


hinted, an equivalent in money or other eſtate is uſually 


ſettled upon infants, or perſons not in eſſe, or 'not- of capa- 
city to act for themſelves, who are to be coneluded by this 
at. And a general ſaving is conſtantly added, at the cloſe 
of the bill, of the right and intereſt of all perſons whytſo- 


- fa) Lord Clar, Contin. 162, d) Bid. 163, 
| Ih. ee ever; 
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ever; except thoſe whoſe conſent is ſo given or purchaſed, 
and who are thercin particularly named. | 


A Law, thus made, though it binds all parties to the 
bill, is yet looked upon rather as a private conveyance, 
than as the ſolemn act of the legiſlature. It is not therefore 
allowed to be a public, but a mere private ſtatute; it is not 
printed or publiſhed among the other laws of the ſeſſion ; 
it hath been relieved againſt, when obtained upon fraudu- 
lent ſuggeſtions ; and no judge or jury is bound to take no- 
tice of it, unleſs the ſame be ſpecially ſet forth and pleaded 
to them. It remains however enrolled among the public 
records of the nation, to be for ever preſerved as a perpe- 
tual teſtimony of the conveyance or aſſurance ſo made or 


eſtabliſhed. 


II. Tux king's grants are alſo matter of public record. 
For, as St. Germyn ſays (c), the king's excellency is ſo 
high in the law, that no freehold may be given to the king, 
nor derived from him, but by matter of record. And to 
this end a variety of offices are erected, communicating in 
a regular ſubordination one with another, through which 
all the king's grants muſt paſs, and be tranſcribed, and 
enrolled ; that the ſame may be narrowly inſpected by his 
officers, who will inform him if any thing contained there- 
in is Improper, or unlawful lo be granted. Theſe grants, 
whether of lands, honours, liberties, franchiſes, or aught 
beſides, are contained in charters, or letters patent, that 
is, open letters, /itere patentes : ſo called becauſe they 

are not ſealed up, but expoſed to open view; with the 
great ſea] pendant at the bottom; and are uſually directed 
or addreſſed by the king to all his ſubjects at large. And 
therein they differ from certain other letters of the king, 
ſealed alſo with his great ſeal, but directed to particular per- 
ſons, and for particular purpoſes: which thefore, not being 
proper for public inſpeQion, are cloſed up and ſealed on 
the outſide, and are thereupon called writs cloſe, literæ 
clauſe ; and are recorded in the cloſe-ro/!s, in the ſame 
manner as the others are in the patent-rolls. 


(e) Dr. & Stud. I. 1. d. 8, 
GRAN TS 
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GRAN s or letters patent muſt firſt paſs by bill: which 
is prepared by the attorney and ſolicitor general, in conſe- 
quence of a warrant from the crown; and is then ſigned, 
that is, ſuperſcribed at the top, with the king's own fign 
manual, and ſealed with his privy ſignet, which is always 
in the cuſtody of the principal ſecretary of ſtate; and then 
ſome times it immediately paſſes under the great ſeal, in 
which caſe the patent is ſubſcribed in theſe words, “per 
* iþ/um regem, by the king himſelf (d).“ Otherwiſe the 
courſe is to carry an extract of the bill to the keeper of 
the privy ſeal, who makes out a writ or warrant there- 
upon to the chancery ; ſo that the ſign manual is the war- 
rant to the privy ſeal, and the privy ſeal is the warrant to 
the great ſeal; and in this laſt caſe the patent is ſubſcribed, 
& per breve de privato figilla, by writ of privy ſeal (e).“ 
But there are ſome grants, which only paſs through certain 
offices, as the admiralty or treaſury, in. conſequence of a 
fign manual, without the confirmation of either the /ignet, 
the great, or the privy ſeal. 


THE manner of granting by the king, does not more dif- 
fer from that by a ſubject, than the conſlruction of his 
grants, when made. 1. A grant made by the king, at the 
ſuit of the rantee, ſhall be taken moſt beneficially for the 


king, and againſt the party: whereas the grant of a ſub- 


je& is conſtrued moſt ſtrongly again/? the grantor, Where- 
fore it is uſual to inſert in the king's grants, that they are 
made, not at the ſuit of the grantee, but © ex ſpeciali gra- 
tia, certa ſcientia, et mero motu regis;” and then they 
have a more liberal conſtruction (f). 2. A ſubject's grant 
ſhall be conſtrued to include many things, beſides what are 
expreſſed, if neceſſary for the operation of the grant. 
Therefore, in a private grant of the profits of land for one 
year, free ingreſs, egreſs, and regreſs, to cut and carry 
away thoſe profits, are alſo incluſively granted (g): and if a fe- 
offment of land was made by a lord to his villein, this ope- 


(d) 9 Rep. 8. (f) Finch. L. 100. 10 Rep. 112. 
(e) 1bid, 2 Inſt. 556. (s) Co. Lit. 56, ; 


rated 
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rated as a manumiſſion (h); for he was otherwiſe unable 
to hold it. But the king's grant ſhall not enure to any 
other intent, than that which is preciſely expreſſed in the 
grant. As if he grants land to an alien, it operates no- 
thing; for ſuch grant ſhall not alſo enure to make him a 
a denizen, that ſo he may be capable of taking by grant (i). 
3. When it appears, from the face of the grant, that the 
king is miſtaken, or deceived, either in matter of fact or 
matter of law, as in caſe of falſe ſuggeſtion, miſinformati- 
on, or miſrecital of former grants; or if his own title to 
the thing granted be different from what he ſuppoſes; or 
if the grant. be informal ; or if he grants an eſtate contrary 
to the rules of law; in any of theſe caſes the grant is ab- 
ſolutely void (k). For inſtance; if the king grants lands 
to one and his beirs male, this is merely void : for it ſhall 
not be an eſtate-tail, becauſe there want words of procrea- 
tion, to aſcertain the body, out of which the heirs: ſhall 
iſſue : neither is it a fee-ſimple, as in common grants it 
would be ; becauſe it may reaſonably be ſuppoſed, that the 
king meant to give no more than an eſtate-tail (I): the 
grantee is therefore (if any thing) nothing more than tenant 
at will (m). And, to prevent deceits of the king, with re- 
' gard to the value of the eſtate granted, it is particularly 
provided by the ſtatute 1 Hen. IV. c. 6. that no grant of 
his ſhall be good, unleſs, in the grantee's petition for 
them, expreſs mention be made of the real value of the 
lands. TR 


III. Wr are next to conſider a very uſual ſpecies of aſ- 
ſurance, which is alſoof record; viz. a fine of lands and 
tenements. In which it will be neceſſary to explain, 1. The 
nature of a fine; 2. Its ſeveral kinds; and 3. Its force and 


ell. 


A rex is ſometimes ſaid to be a feoffment of record (n): 
though it might with more accuracy, be called an acknow- 
ledgment of a feoffment on record. By which is to be 


(h) Litt. F. 206. (1) Finch. 101, 102. 

(i) Bro. Abr. tit. Patent, 62, Finch, (m) Bro. Abr. tit. Eftater. 34. tit. 
L. 110. Patents. 104. Dyer, 270. Dav. 48. 
(k) Freem. 172. | (a) Co. Lit. 30. 


underſtood, 
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underſtood, that it has at leaſt the ſame force and effect 
with a feoffment, in the conveying and aſſuring of lands: 
though it is one of thoſe methods of transferring eſtates of 
freehold by the common law, in which livery of ſeiſin is not 
neceſſary to be actually given; the ſuppoſition and acknow- 
ledgment thereof in a court of record, however fictitious, 
inducing an equal notoriety. But, more particularly, a 

fine may be deſcribed to be an amicable compoſition or 
agreement of a ſuit, either actual or fictitious, by leave of 
the king or his juſtices; whereby the lands in queſtion be- 
come, or are acknowledged to be, the right of one of the 
parties (o). In its original it was founded on an actual ſuit, 


commenced at law for recovery of the poſſeſſion of land; 


and the poſſeſſion thus gained by ſuch compoſition was 
found to be ſo ſure and effeQual, that fictitious actions 
were, and continue to be, every day commenced, for the 
fake of obtaining the ſame ſecurity. 


A rixx is ſo called becauſe it puts an end, not only to the 
ſuit thus commenced, but alſo to all other ſuits and contro- 
verſies concerning the ſame matter. Or, as it is expreſſed in 
an antient record of parliament (p.), 18 Edw. I. © non in reg- 
© no Angliae providetur, vel eft, aligua ſecuritas major vel ſo- 
&« lennior, per quam aliquis ſtatum certiorem habere poſſit, 


te ne que ad ſtatum ſuum verificandum aliquod ſolennius teſlima- 


« nium producere, quam finem in curia domini regis levatum : 
& qui quidem finis fic vocatur, eo quod finis et conſummatio 
ce omnium placitorum eſſe debet, et bac de cauſa providebatur. 
Fines indeed are of equal antiquity with the firſt rudiments 
of the law itſelf; are ſpoken of by Glanvil (q) and Brac- 


ton (r) in the reigns of Hen, II, and Hen. III, as things then 


well known and long eſtabliſhed; and inſtances have been 
produced of them even before the Norman invaſion (s). So 
that the ſtatute 18 Edw. I. called modus lævandi fines, did 


not give them original, but only declared and regulated the - 


manner in which they ſhould be levied, or carried on. And 
that is as follows: 


(o) Co. Litt 140. (r) J. 5.2. g. c. 28, 
(5) 2. Roll. Abr. 13. (s) Plowd. 369 
(9) 4 8. c. t. 


1. The 


— 


1 —— — GS ve CERES - —— 


— 


— 44. 


— — — 
„ 


—— — — 


„% „%é. Ü 


350 The RicnrTs Book II. 


1. THE party, to whom the land is to be conveyed or 
aſſured, commences an action or ſuit at law againſt the 
Other, generally an action of covenant, by ſuing out a writ 
or praecipe, called a writ of covenant (t): the foundation 
of which is a ſuppoſed agreement or covenant, that the 
one ſhall: convey the lands to the other; on the breach of 
which agreement the action is brought. On this writ there 
is due to the king, by antient prerogative, a primer fine, or 
a noble for every five marks of land ſued for; that is, one 
tenth of the annual value (u). The ſuit being thus com- 

menced, then follows, | 


2. THE licentia concordandi, or leave to agree the ſuit 
(w). For, as ſoon as the action is brought, the defendant, 
knowing himſelf to be in the wrong, is ſuppoſed to make 
evertures of peace and accommodation to the Plaintiff, 
Who, accepting them, but having, upon ſuing out the 
_ writ, given pledges to proſecute his ſuit, which he endan- 
gers if he now deſerts it without licence, he therefore-ap- 
plies to the court for leave.to make-the matter up. This 
leave is readily granted, but for it there i is alſo another fine 
due to the king by his prerogative; which is an antient 
revenue of the crown, and is called the king's ſilver, or 
| ſometimes the poſt fine, with reſpect to the primer fine be- 
fore-mentioned. And it is as much as the primer fine, and 
half as much more, or ten ſhillings for every five marks of 
land; that is, three twentieths of the ſuppoſed annual va- 


lue (x). 


3. Nex'T comes the concord, or agreement itſelf (y), after 
leave obtained from the court; which is uſually an acknow- 
ledgment from the deforciants (or thoſe who keep the other 
out of poſſeſſion) that the lands in queſtion are the right of 
| the complainant. And from this acknowledgment, or re- 

cognition of right, the party levying the fine is called the 
cognizor, and he to whom it is levied the cognizee. This 


(t) See Appendix, No, IV, 6. t. ©) 5 Rep. 39. 2 loſt. gf t. 
(u) 2 Inſt, 511. (y) Append, No. IV. F. 3. 


(w) 4 No. IV. F. 2. ; 
acknowledg- 
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acknowledgment muſt be made either openly in the court 
of common pleas, or before one of the judges of that court, 
or elſe before commiſſioners in the country, empowered by 
a ſpecial authority called a writ' of dedimus poteſtatem ; 
which judges and' commiſſioners are bound by ſtatute 18 
Edw. I, ſt. 4. to take care that the cognizors be of full 
age, ſound memory, and out of priſon. It there be any 
feme-covert among the cognizors, ſhe is privately examin- 
ed whether the does it nn aun ett or by compul- 
ſion of her huſband. | 


By theſe acts all the eſſential parts of a fine are ROY 
ted; and, if the cognizor dies the next moment after the 
fine is acknowledged, provided it be ſubſequent to the day 
on which the writ is made returnable (2), ſtill the fine 


ſhall be carried on in all its remaining _ of which the 


next is 


4. Tur note of the fine (a): which is only an abſtra& 
of the writ of covenant, and the concord; naming the par- 
ties, the parcels of land, and the agreement. This muſt be 
enrolled of record in the proper office, by direction of the 
ſtatute 5 Hen. IV. c. 14. 


5. Tur fifth part is the foot of the fine, or concluſion of 
it : which. includes the whole matter, reciting the parties, 
day, years and place, and before whom it was acknowledg- 
ed or-levied (b). Of this there are indentures made; or en- 
groſſed, at the chirographer's office, and delivered to the 
cognizor. and the cognizee uſually beginning thus, “ haec 
4e eft finalis concardia, this is the final agreement,” and then 


reciting the whole proceeding at length. And thus the fine 


is completely levied at common law. 


By ſeveral ſtatutes ſtill more ſolemnities are ſuperadded, 
in oxder to render the fine more univerſally public, and leſs 
liable to be levied by fraud or covin. And, firſt, by 27 


(z) Comb. 91. | (b) Rid. F. 5. 
(a) Append. No. IV. F. 4. 5 
Edw. 


A ” 
_—— — — — 4 * W 
— 
— 


4 
— 


— 
2 
— ** —— 8 8 — 
— — 2 gw — — 2 1 
. 4 _ — - <5 12 = 


- 
— — 
= 4+ 0-+ ca” 


— 
4 —— - 


— — 


— — 


352 The RicnTts Book If, 
Edw. I. c. 1. the note of the fine ſhall be openly read in the 


court of common pleas, at two ſeveral days in one week, 
and during ſuch reading all pleas ſhall ceaſe. By 5 
Hen. IV. c. 14. and 23 Eliz. c. 3. all the proceedings on 
fines, either at the time of acknowledgment, or previous, or 
ſubſequent thereto, ſhall be enrolled of record in the court 
of common pleas. By 1. Ric. III. c. 7. confirmed and 
enforced by 4 Hen. VII. c. 24. the fine, after engroſſ- 
ment, ſhall be openly read and proclaimed in court ſixteen 
times; viz. ſour times in the term in which it is made, and 
four times in each of the three ſucceeding terms; during 
which time all pleas ſhall ceaſe : but this is reduced to once 
in each term by 31 Eliz. c. 2. and theſe proclamations are 
endorſed on the back of the record (c). It is alſo enacted 
by 23 Eliz. c. 3. that the chirographer of fines ſhall every 
term write out a table of the fines levied in each county in 
that term, and ſhall affix them in ſome open part of the 
court of common pleas all the next term : and ſhall alfo 
deliver the contents of ſuch table to the ſheriff of every 
county, who ſhall at the next aſſiſes fix the ſame in ſome 
open place in the court, for the more public notoriety of 
the fine. 


2. Fix Es, thus levied, are of four kinds. 1. What in 
our law French is called a fine ſur cognizance de droit, 
& come ceo que il ad de ſon done; or, a fine upon acknow- 
tedgment of the right of the cognizee, as that which he 
hath of the gift of the cognizor (d). This is the beſt and 
ſureſt kind of fine; for thereby the deforciant, in order to 


keep his covenant with the plaintiff, of conveying to him 


the lands in queſtion, and at the ſame time to avoid the for- 
mality of an actual feoffment and livery, acknowledges in 


court a former feoffment, or gift in poſſeſſion, to have been 
made by him to the plaintiff, This fine is therefore ſaid 


fo be a feoffment of record; the livery thus acknowledged 
in court, being equivalent to an actual livery : ſo that this aſ- 


ſurance is rather a confeſſion of a former conveyance, than 


a conveyance now originally made; for the deforciant, or 


c) Append. No, IV. F. 6. example is given in the appendix, 


8 This is that fort, of which aa No, IV. 


cognizor, 
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cognizor, acknowledges, cognoſcit, the right to be in the 
plaintiff, or cognizee, as that which he hath de ſon done, 
of the proper gift of himſelf, the cognizor. 2. A fine 
6c ſur cognizance de droit tantum, or, upon acknowlege- 
ment of the right merely; not with the circumſtance of a 
preceding gift from the cognizor. This is commonly uſed 
to paſs a reverſionary intereſt, which is in the cognizor. 
For of ſuch reverſions there can be no feoffment, or dona- 
tion with livery, ſuppoſed; as the poſſeſſion during the par- 
ticular eſtate belongs to a third perſon (e). It is worded in 
this manner; that the cognizor acknowleges the right 
« to be in the cognizee; and grants for himſelf and his 
&« heirs, that the reverſion, after the particular eſtate deter- 
« mines, ſhall go to the cognizee (f). 3. A fine ſur con- 
&« ceſſit *” is where the cognizor, in order to make an end of 
diſputes, though he acknowledges no precedent right, yet 


grants to the cognizee an eſtate de novo, uſually for life or 


years, by way of ſuppoſed compoſition. And this may be 
done reſerving a rent, or the like: for it operates on a new 
grant (g). 4. A fine ( ſur done, grant, et render,” is a dou- 
ble fine, comprehending the fine ſur cognizance de droit 
come ceo, &c. and the fine ſur conceſſit ; and may be uſed to 
create particular limitations of eſtate : whereas the fine fur 
cognixunce de droit come ceo, &c, conveys nothing but an ab- 
ſolute eſtate, either of inheritance, or at leaſt of freehold (h). 
In this laſt ſpecies of fine, the cognizee, after the right is ac- 
knowleged to be in him, grants back again, or renders to 
the cognizor, or perhaps, to a ſtranger, ſome other eſtate 
in the premiſes. But, in general, the firſt ſpecies of fine, 
&« ſur cognizance de droit come ceo, Cc.“ is the moſt uſed, 
as it conveys a clear and abſolute freehold, and gives the 
cognizee a ſeiſin in law, without any actual livery; and is 
therefore called a fine executed, whereas the others are but 
executory. 

3. Wx are next to conſider the force and effect of a fine. 


Theſe principally depend, at this day, on the common law, 
and the two ſtatutes, 4 Hen. VII. c. 24. and 32 Hen. VIII. 


{e) Moor. 629. (g) Welt. p. 2. F. 66. 
(f) Weſt. symd. p. 2. $. 96. ch) Salk. 340. 
Vor. II. 2 C. 36. 
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c. 36. The antient common law, with reſpect to this point, 
is very forcibly declared by the ſtatute 18 Edw. I. in theſe 
words, „ And the reaſon, why ſuch ſolemnity is required 
ce in the paſſing of a fine, is this; becauſe the fine is ſo high 
«« a bar, and of ſo great force, and of a nature ſo powerful 
ce in itſelf, that it precludes not only thoſe which are parties 
& and privies to the fine, and their heirs, but ail other perſons 
te in the world, who are of full age, out of priſon, of ſound 
« memory, and within the four ſeas the day of the fine le- 
« vied; unleſs they put in their claim within a year and a 
& day.” But this doctrine, of barring the right by non- 
claim, was aboliſhed for a time by a ſtatute made in 34 
Edw. I. c. 16. which admitted perſons to claim, and falſify 
a fine, at any indefinite diſtance (i): whereby, as fir Ed- 
ward Coke obſerves (k), great contention aroſe, and few 
men were ſure of their poſſeſſions, till the parliament held 
4 Hen. VII. reformed that miſchief, and excellently mo- 
derated between the latitude given by the ſtatute and the 
rigour of the common law. For the ſtatute, then made (), 
reſtored the doctrine of non- claim; but extended the time 
of claim. So that now, by that derte, the right of all ſtran- 
gers whatſoever is bound, unleſs they make claim, not with- 
in one year and a day, as by the common law, but within 


froe years after proclamations made : except feme-coverts 
_ infants, priſoners, perſons beyond the ſeas, and ſuch as are 


not of whole mind; who have five years allowed to them 
and their heirs, after the death of their huſbands, their at- 


taining full age, recovering their liberty, returning into 


England, or being reſtored to their right mind, 


Ir ſeems to have been the intention of that politic prince, 


king Henry VII. wo have covertly by this ſtatute extended 


fines to have been a bar of eſtates-tail, in order to unfetter 
the more eaſily the eſtates. of his powerful nobility, and lay 


them more open to alienations; heing well aware that pow- 


er will always accompany property. But doubts having ariſen 
whether they could, by mere implication, be adjudged 2 


ſuſſicient bar, (which they were expreſsly declared net to 


0 ies "gg (1) 4 Hen. VII. c. 24. 
ot. 5 : | 
be 
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be by the ſtatute de don#s) the ſtatute 32 Hen. VIII. c. 36. 
was thereupon made; which removes all difficulties, by 
declaring that a fine levied by any perſon of full age, to 
whom or to whoſe anceſtors lands have been entailed, ſhall 
be a perpetual bar to them and their heirs claiming by 
force of ſuch entail : unleſs the fine be levied by a woman 
after the death of her huſband, of lands which were, by the 
gift of him or his anceſtor, aſſigned to her in tail for her 
jointure (m); or unleſs it be of lands entailed by act of par- 
liament or letters patent, and whereof the reverſion belongs 
to the crown. 


From this view of the common law, regulated by theſe 
ſtatutes, it appears, that a fine is a ſolemn conveyance on 
record from the cognizor to the cognizee, and that the per- 
ſons bound by a fine are parties, privies, and flrangers. 


Tux parties are either the cognizors, or cognizets ; and 
theſe are immediately concluded by the fine, and barred 
of any latent right they might have, even though under 
the legal impediment of coverture. And indeed, as this is 
almoſt the only act that a feme-covert, or married woman, 
is permitted by law to do, (and that becauſe ſhe is pri- 
vately examined as to her voluntary conſent, which re- 
moves the general ſuſpicion of compulſion by her huſband) 
it is therefore the uſual and almoſt the only ſafe method, 
whereby ſhe can join in the ſale, ſettlement, or incum- 
brance, of any eſtate. 


Privigs to a fine are ſuch as are any way related to the 
parties who levy the fine, and claim under them by any 
right of blood, or other right of repreſentation. Such as 
are the heirs general of the cognizor, the iſſue in tail fince 
the ſtatute of Henry the eighth, the vendee, the devi- 
ſee, and all others who muſt make title by the perſons who 
levied the fine. For the a& of the anceſtor ſhall bind the 
heir, and the act of the principal his ſubſtitute, or fuch as 


(m) See ſtatute 11 Hen. VII. c. 20 
Z 2 claim 
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claim under any conveyance made by him ſubſequent to 
the fine ſo levied (n). | 


STRANGERS to a fine are all other perſons in the world, 
except only parties and privies. And theſe are alſo bound 
by a fine, unleſs, within five years after proclamations made, 
they interpoſe their claim; provided they are under no le- 


gal impediments, and have then a preſent intereſt in the 


eſtate. The impediments, as hath before been ſaid, are co- 
verture, infancy, impriſonment, inſanity, and abſence be- 
yond ſea: and perſons, who are thus incapacitated to pro- 
ſecute their rights, have five years allowed them to put in 
their claims after ſuch impediments are removed. Perſons 
alſo that have not a preſent, but a future intereſt only, as 
thoſe in remainder or reverſion, have five years allowed 
them to claim in, from the time that ſuch right accrues (o). 
And if within that time they neglect to claim, or (by the 
ſtatute 4 Ann. c. 16.) if they do not bring an aQtion to try 
the right, within one year after making ſuch claim, and 
proſecute the ſame with effect, all perſons whatſoever are 
barred of whatever right they may have, by force of the 
ſtatute of non- claim. 


Bur, in order to make a fine of any avail at all, it is ne- 
ceſſary that the parties ſhould have ſome intereſt or eſtate in 
the lands to be affected by it. Elſe it were poſſible that 
two ſtrangers, by a mere confederacy, might without any 
riſque defraud the owners by levying fines of their lands; 
for it the attempt be diſcovered, they can be no ſufferers, but 


muſt only remain in ſlatu guo : whereas if a tenant for life 


or years levies a fine, it 18 an abſolute forfeiture of his eſtate 
to the remainder-man or reverſioner (p), if claimed in pro- 
per time. It is not therefore to be ſuppoſed that ſuch te- 
nants will frequently run ſo great a hazard; but if they do, 
and the claim is not duly made within five years after their 
reſpective terms expire (q), the eſtate is for ever barred 


n) 3 Rep. 87. (p) 1bid. 251. 
8 Co. Lit, 372. (q) 2 Lev, 82. 
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by it. Yet where a ſtranger, whoſe preſumption cannot 
thus be puniſhed, officiouſly interferes in an eſtate which 


in no wiſe belongs to him, his fine is of no effect; and may 


at any time be ſet aſide (unleſs by ſuch as are parties or 


privies (r) thereunto) by pleading that * partes finis nihil 
e babuerunt.”* And thus much for the conveyance or aſ- 
ſurance by fine: which not only like other conveyances 
binds the grantor himſelf, and his heirs; but alſo all man- 
kind, whether concerned in the transfer or no, if they fail 
to put in their claims within the time allotted by law. 


IV. Tux fourth ſpecies of aſſurance, by matter of re- 
cord, is a common recovery. Concerning the original of 
which, it was formerly obſerved (s), that the common re- 
coveries were invented by the eccleſiaſtics to elude the ſta- 
tutes of mortmain; and afterwards encouraged by the fineſſe 
of the courts of law in 12 Edw. IV. in order to put an end 
to all fettered inheritances, and bar not only eſtates-tail, 
but alſo all remainders and reverſions expeQant thereon. I 
am now therefore only to conſider, firſt, the nature of a com- 
mon recovery; and, ſecondly, its force and effect. 


1. And, firſt, the nature of it; or what a common reco- 
very is. A common recovery 15 ſo far like a fine, that it is 
a ſuit or action, either actual or fiftitious: and in it the 
lands are recovered againſt the tenant of the freehold ; which 
recovery, being a ſuppoſed adjudication of the right, binds 
all perſons, and veſts a free and abſolute fee-ſimple in the 
recoveror. A recovery therefore being in the nature of ari 
action at law, not immediately compromiſed like a fine, 
but carried on through every regular ſtage of proceeding, 
I am greatly apprehenſive that its form and method will not 
be eaſily underſtood by the ſtudent, who is not yet ae- 
quainted with the courſe of judicial proceedings ; which 
cannot be thoroughly explained, till treated of at large in 
the third book of theſe commentaries, However I ſhall en- 
deavour to ſtate its nature and progreſs, as clearly and con- 


%) Hob. 334. | | (s) pag. 147. 271. 
7. 3 ciſely 
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ciſely as I can; avoiding, as far as poſſible, all technical 
terms, and phraſes not hitherto interpreted, 


Lr us, in the firſt place, ſuppoſe David Edwards (t) to 
be tenant of the freehold, and deſirous to ſuffer a common 
recovery, in order to bar all entails, remainders, and re- 
verſions, and to convey the ſame in, tee-fimple to Francis 
Golding. To effect this, Golding is to bring an action 
againſt him for the lands; and he accordingly; ſues out a 
writ, called a praecipe quod reddat, becauſe thoſe were its 
initial or moſt operative words, when the law proceedings 
were in Latin. In this writ the demandant Golding alleges, 
that the defendant Edwards (here called the tenant) has no 
legal title to the land ; but that he came into poſſeſſion of 
it after one Hugh Hunt had turned the demandant out 
of it (v). The ſubſequent proceedings are made up into a 
record or recovery roll (u), in which the writ and com- 
plaint of the demandant are firſt recited: whereupon the te- 
nant appears, and calls upon one Jacob Merland, who is ſup- 
poſed, at the original purchaſe, to bave warranted the ti- 
tle to the tenant; and thereupon he prays, that the ſaid Ja- 
cob Morland may be called in to defend the title which 
he ſo warranted. This is called the voucher, vocatio, or call- 
ing of Jacob Morland to warranty; and Morland is called 
the vouchee, Upon this, Jacob Morland, the vouchee, 
appears, is impleaded, and defends the title. Whereupon 
Golding, the demandant, defires leave of the court to im- 

arl, or confer with the vouchee in private; which is (as 
uſual) allowed him. And ſoon afterwards the demandant, 
Golding, returns to court, but Morland the vouchee diſap- 
pears, or makes default. Whereupon judgment is given for 
the demandant, Golding, now calfed the recoveror, to reco- 
ver the lands in queſtion againſt the tenant, Edu ards, who 
is now the recoveree: and Edwards has judgment to reco- 
ver of Jacob Morland lands of equal value, in recompenſe 
for the lands ſo warranted by him, and now loſt by his de- 
fault; which is agreeable to the doctrine of warranty men- 


| 8 1 No. V. (u) 6. 2. 
tioned 
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tioned in the preceding chapter (w). This is called the te- 
compenſe, or recovery in value. But Jacob Morland hav- 
ing no lands of his own, being uſually the crier of the 
court (who, from being frequently thus vouched, is called 
the common vouchee) it is plain that Edwards has only a no- 
minal recompenſe for the lands ſo recovered againſt him by 
Golding; which lands are now abſolutely veſted ih the ſaid 
recoveror by judgment of law, and ſeiſin thereof is deliver- 
ed by the ſheriff of the county. So that this colluſive reco- 
very operates merely in the nature of a,conveyance in fee- 
ſimple, from Edwards the tenant in tail, to Golding the 
purchaſor, 


Tux recovery, here deſcribed, is with a /fengle voucher on- 


ly; but ſometimes it is with double, treble, or farther vouch- 
ers, as the exigency of the caſe may require. And indeed 


it is now uſual always to have a recovery with double vouch- 


er at the leaſt ; by firſt conveying an eſtate of freehold to 


any indifferent perſon, againſt whom the praecipe is 
brought; and then he vouches the tehant in tail, who 
vouches over the common vouchee (x). For, if a recovery 
be had immediately againſt tenant in tail, it bars only ſuch 
eſtate in the premiſes of which he is then actually ſeiſed; 
whereas if the recovery be had againſt another perſon, and 
the tenant in tail be Vouched, it bars every latent right 
and intereſt which he may have in the lands tecovered (y). 
If Edwards therefore be tenant of the freehold in poſſeſſion, 
and John Barker be tenant in tail in-remainder, here Ed- 
wards doth firſt vouch Barker, and then Barker vouches Ja- 
cob Motlatid the common voucher ; who is always the laſt 
pefſon vouched, and always makes default: whereby the de- 
mandatit Golding recovers the land againſt the tenant Ed- 
wards, and Fdwards recovers a recompenſe of equal value 
againſt Barker the firſt vouchee ; who recovers the like 
agdinſt Morland the common vouctice, againſt whym ſuch 
ideal recovery in value is E mn aw arded. 


(w) pag. 301. | 5 (y) Bro. Abr. fit. Tails 32. Plowd. 


(x) Sce PI. pag. xvili. 
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Tuis ſuppoſed recompenſe in value is the reaſon why 
the iſſue in tail is held to be barred by a common recovery. 
For, if the recoveree ſhould ever obtain a recompenſe in 
lands from the common vouchee (which there is a poſſibility 
in contemplation of law, though a very improbable one, 
of his doing) theſe lands would ſupply the place of thoſe ſo 
recovered from him by colluſion, and would deſcend to the 
iſſue in tail (z). This reaſon will alſo hold, with equal 
force, as to moſt remainder-men nd reverſioners; to whom 
the poſſibility will remain and revert, as a full recompenſe 
for the reality, which they were otherwiſe entitled to: 
but it will not always hold; and therefore, as Pigott ſays (a), 
the judges have been even aſtuti, in inventing other reaſons 
to maintain the authority of recoveries. And, in particu- 
lar, it hath been ſaid, that, though the eſtate-tail is gone 
from the recoveree, yet it is not defiroyed, but only tran/- 
ferred; and ſtill ſubſiſts, and will ever continue to ſubſiſt 
(by conſtruQtion of law) in the recoveror, his heirs, and 

igns: and, as the eftate-tail ſo continues to ſubſiſt for 
ever, the remainders or reverſions ex pectant on the deter- 
mination of ſuch eſtate- tail can never take place. 


To fuch aukward ſhifts, ſuch ſubtile refinements, and 
ſuch ſtrange reaſoning, were our anceſtors obliged to have re- 
courſe, in order to get the better of that ſtubborn ſtatute de 
donis. The deſign, for which theſe contrivances were ſet 
on foot, was certainly laudable; the unrivetting the fet- 
ters of eſtates-tail, which were attended with a legion of 
miſchiefs to the common-wealth : but, while we applaud 
the end, we cannot but admire the means. Our modern 
courts of juſtice have indeed adopted a more manly way 
of treating the ſubject; by conſidering common recoveries 


in no other light, than as the formal mode of conveyance, 


by which tenant in tail is enabled to aliene his lands. But, 
ſince the ill conſequences of fettered inheritances are now 
generally ſeen and allowed, and of courſe the utility and 
expedience of ſetting them at liberty are apparent; it hath 
often been wiſhed, that the proceſs of this conveyance 


(2) Dr. & S. I. 1. dial. 26. | (a) of corn, recov. 13, 14. 
| was 
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was ſhortened, and rendered leſs ſubjeCt to niceties, by ei- 
ther totally repealing the ſtatute de donis ; which perhaps, 
by reviving the old doQtrine of conditional fees, might give 
birth to many litigations : or by veſting in every tenant in 
tail of full age the ſame abſolute fee-ſimple at once, which 
now he may obtain whenever he pleaſes, by the colluſive 
fiction of a common recovery; though this might poſſibiy 
bear hard upon thoſe in remainder or reverſion, by abridg- 
ing the chances they would otherwiſe frequently have, as no 
recovery can be ſuffered in the intervals between term and 
term, which ſometimes continue for near five months toge- 
ther: or, laſtly, by empowering the tenant in tail to bar 
the eſtate-tail by a ſolemn deed, to be made in term- time 
and enrolled in ſome court of record; which is liable to 
neither of the other objections, and is warranted not only 
by the uſage of qur American colonies, but by the prece- 
dent of the ſtatute (b) 21 Jac. I. c. 19. which, in caſe of 
a bankrupt tenant in tail, empowers his commiſſioners to 
ſell the eſtate at any time, by deed indented and enrolled, 
And if, in ſo national a eoncern, the emoluments of the of+ 
cers, concerned in paſſing recoveries, are thought to be wor- 
thy attention, thoſe might be provided for in the fees to be 
paid upon each enrollment, 


2. Tur force and effet of common recoveries may ap- 
pear, from what has been ſaid, to be an abſolute bar not 
only of all eſtates- tail, but of remainders and reverſions ex- 
pectant on the determination of ſuch eſtates. So that a te- 
nant in tail may, by this method of aſſurance, convey the 
lands held in tail to the recoverer, his heirs and aſſigns, ab- 
ſolutely free and diſcharged of all conditions and limitations 
in tail, and of all remaindors and reverſions. But, by ſta- 
tute 34 & 35 Hen. VIII. c. 20. no recovery had againſt te- 
nant in tail, of the king's gift, whereof. the remainder or 
reverſion is in the king, ſhall bar ſuch eſtate-tail, or the 
remainder or reverſion of the crown, And by the ſtatute 
11 Hen. VII. c. 20. no woman, after her huſband's death, 
ſhall ſuifer a recovery of lands ſettled on her in tail by way 


(b) See pag. 286. 
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of joititure by her huſband or any of his anceſtors, And by 
ſtatute 14 Eliz. c. 8. no tenant for life, of any ſort, can ſuf- 
fer a recovery, ſo as to bind them in remainder or reverſi- 
on, For which reaſon, if there be tenant for life, with re- 
mainder in tail, and other remainders over, and the tenant 
for life is defirous to ſuffer a valid recovery ; either he, or 
the tenant to the proecife by him made, muſt vouch the re- 
mainder- man in tail, otherwiſe the recovery is void: but if 
he does vouch ſuch remainder-man, and he appears and 
vouches the common vouchee, it is then good; for if a man 
be vouched and appears, and ſuffers the recovery to be 
had, it is as effeQual to bar the eſtate-tail as if he himſelf 
were the recoveree (c). 


Ix all recoveries it is neceſſary that the recoveree, or te- 
nant to the praecipe, as he is uſually called, be actua ly ſeiſed 
of the freehold, elſe the recovery is void (d). For all acti- 
ons, to recover the ſeiſin of lands, muſt be brought againſt 
the actual tenant of the freehold, elfe the ſuit will loſe its 


effect; ſince the freehold cannot be recovered of him who 
has it not. And though theſe recoveries are in themſelves 


fabulous and fititious,- yet it is neceſſary that there be ac- 
tores fabulae, properly qualified. But the nicety thought 
by ſome modern practitioners to be requiſite in conveying 


the legal freehold, in order to make a good tenant to the 


praecipe, is removed by the proviſions of the ſtatute 14 Geo. 
If. c. 20. which enaQs, with a retroſpe& and conformity 
to the antient rule of law (e), that, though the legal free- 
hold be veſted in leſſees, yet thoſe who are intitled to the 


next freehold eſtate in remainder or reverſion may make a 


good tenant to the praecipe: and that, though the deed or 
fine which creates ſuch tenant be fibſcquent to the judg- 
ment of recovery, yet, if it be in the ſame term, the reco- 
very ſhall be valid in law: and that, though the recovery 
itſelf do not appear to be entered, or be not regularly en- 
tered, on record, yet the deed to make a tenant to the 
praecipe, and declare the uſes of the recovery, ſhall after a 


(e) Salk. 571, (d) Pigott. 28, (e) Pigott. 41, Cc. 4 Burr. . Is. 
| poſſe ſſion 
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poſſeſſion, of twenty years be ſufficient evidence, on behalf 
of 4 purchaſor for valuable confideration, that ſuch reco- 
very was duly ſuſſered. And this may ſuffice to give the 
ſtudent a general idea of common recoverics, the laſt 70 
diet of aſſurances by mat ter of record. | 


"Burore I conclude this head, I muſt add a ef con- 
cerning deeds to lead, or to declare, the uſes of fi nes, and of 
recoveries. For if they be levied or ſuffered without any 
good conſideration, and without any uſes declared, they, 
like other con veyances, enure only to the uſe of him who le- 
vies or ſuffers them (f). And if a conſideration appears, yet 
as the moſt uſual fine, & ſur.c cogniZance de droit come ceo, c. 
conveys an abſolute eſtate, without any limitations, to the 
Cognizee. ; 3 and as common recoveries do the ſame to the 
recoveror ; theſe aſſurances could not be made to anſwer 
the purpole of family ſettlements, (wherein a variety of uſes 
and deſignations is very often expedient) unleſs their force 
and effect were ſubjected to the direction of other more com- 
2 a Sheen — uſes can be more particu- 


e 


give —.— to an infinite variety of movements, in the vaſt 
aud intricate! machine. of .a. voluminous family ſettlement. 
And, if theſe deeds are made previous to the fine or recovery, 
they are called deeds to dead the uſes; if ſubſequent deeds, 
to declare them. As, if A tenant in tail, with remainder to 
himſelf in fee, would ſettle his eſtate on B ſor life, remain- 
der to C in tail, remaindet to D in fee; this is what by law 
he has no power of doing effectually, while his own, eſtate- 
tail is in being. He therefore uſually covenants to leyy a fine 

r. if there be any remainders over, to ſuffer a recovery) to 
E, and that the ſame ſhall enure to the uſes in ſuch ſectle- 
ment mentioned. Fhis is now ea deed to Text the uſes of 
the fine or recovery; and the fine when levied, or recovery 
when ſuffered, ſhall enure to the uſes ſo ſpecified, and no o- 
ther. For though E, the conuſee or recoverce, hath a fee- 


ple veſted in himſelf by the fine or recovery; yet, by the 


(f) Dyer. 18. 
operation 
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operation of this deed, he becimes a mere inſtrument or 
conduit-pipe, ſeiſed only to the uſe of B, C, and D, in ſuc- 
ceſſive order: which uſe is executed immediately, by force 
of the ſtatute of uſes (g). Or, if a fine or recovery be had 
without any previous ſettlement, and a deed be afterwards 
made between the parties, declaring the uſes to which the 
ſame ſhall be applied, this will be equally good, as if it had 
been expreſsly levied or ſuffered, in conſequence of a deed 
direQing its operation to thoſe particular uſes. For by ſta- 
tute 4 & 5 Ann. c. 16. indentures to declare the uſes of fines 
and recoveries, made after the fines and recoveries had and 
ſuffered, ſhall be good and effeQual in law, and the fine 
and recovery ſhall enure to ſuch uſes, and be eſteemed to 
be only in truſt, notwithſtanding the ſtatute of frauds 29 
Car. II. c. 3. enacts, that all truſts ſhall be declared in writ- 


ing) at (and not after) the time when ſuch truſts are created. 


(8g) This doctrine may perhaps be 
more clearly illuſtrated by example. 
In the deed or marriage iettlement 
in the appendix, No. II. S. 2. we may 
ſuppoſe the lands to have been origi- 
nally ſettled 'on Abraham and Cecilia 
Barker for lite, remainder to John 
Barker in tail, with divers other re- 
mainders over, reverſion to Cecilia 
Barker in fee; and now intended to 
be ſettled to the ſeveral uſes therein 
expreſſed, viz. of Abraham and Ceci- 
lia Barker till the marriage; remain- 
der to John Bai ker for life; remainder 
to truſtees to preſerve the contingent 
remainders; remainder to his widow 
for life, for her jointure; ' remainder 


to other truſtees, for: a term of five 


hundred years; remainder to their 
firſt and other ſons in tail; remainder 
to their daughters in tail; , remainder 
to John Barker in tail; remainder to 
Cecilia Barker in tee. Now it is ne- 


cefſary, in order to bar the eſtate · tail 


of John Parker, and the remainders 
expectant theręon, that a recovery be 
ſuffered of the e and it is 
thought proper (for though uſual, it is. 
by no means neceſſary : ſee Forreſter. 
167.) that in order to make a good te- 
nant of the freebold, or tenant to 
the praecipe, during the coverture, 2 
fine ſhould be levied by Abraham, Ce- 
cilia, and John Barker; and it is agreed 
that the recovery itſelf be ſuffered a- 
gainſt this tenant to the P ie, who 
ſhall vouch John Barker, and thereby 
bar his eſtate-tail; and become te- 
nant of the fee-fimple by virtue of 
ſuch recovery: the uſes of which. eſ- 
tate, ſo acquited, are declared to be 
thoſe expreſſed in this deed. Ac- 
cordingly the parties covenant to do 
theſe ſeveral acts, (ſee pag. viii.) 
And in conſequence thereof the fine 
and, recovery are bad and ſuffered 
(No. IV. and V.) of which this con- 
veyance js a deed to /cad the uſes. 
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CyHapTER THE TWENTY SECOND. 


or ALIENATION »y SPECIAL CUSTOM. 


E are next to conſider aſſurances by ſpecial cuſtom, 
obtaining only in particular places, and relative 
only to a particular ſpecies of real property. This there- 
fore is a very narrow title; being confined to copyhold 
lands, and ſuch cuſtomary eſtates, as are holden in antient 
demeſne, or in manors of a ſimilar nature : which, being 
of a very peculiar kind, and originally no more than tenan- 
cies in pure or privileged villenage, were never alienable by 
deed; for, as that might tend to defeat the lord of his ſig- 
niory, it is therefore a forfeiture of a copyho!d (a). Nor are 
they transferrable by matter of record, even in the king's 
courts, but only in the court-baron of the lord. The method 
of doing this is generally by ſurrender; though in ſome ma- 
nors, by ſpecial cuſtom, recoveries may be ſuffered of copy- 
holds (b): but theſe differing in nothing material from re- 
coveries of free land, ſave only that they are not ſuffered in 
the king's courts, but in the court baron of the manor, I ſhall 
cor.fine myſelf to conveyances by ſurrender, and their conſe- 
quences, 


SURRENDER, ſurſumredditio, is the yielding up of the 


eſtate by the tenant into the hands of the lord, for ſuch pur- 
poſes as in the ſurrender are expreſſed. As, it may be, to 
the uſe and behoof of A and his heirs; to the uſe of his own 
will; and the like. The proceſs, in moſt manors, is, that 


| (a) Litt, F. 74. (b) Moor. 637, 
the 
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the tenant comes to the ſteward, either in court, (or, if the 
cuſtom permits, out of court) or elſe to two cuſtomary te- 
nants of the ſame manor, provided that alſo have a cuſtom 
to warrant it; and there by delivering up a rod, a glove, 
or other ſymbol, as the cuſtom direQs, reſigns into the 
hands of the lord, by the bands and acceptance of his ſaid 
ſteward, or of the ſaid two tenants, all his intereſt and ti- 
tle to the eſtate; in truſt to be again granted out by the lord, 
to ſuch perfons and for ſuch uſes as are named in the ſurren- 
der, and the cuſtom of the manor will warrant. If the ſur- 
render be made out of court, then, at the next or ſome ſub- 
quent court, the jury or homage muſt preſent and find it up- 
on their oaths; which preſentment is an information to the 
ford or his ſte ward of what has been tranſacted out of court. 

Immediately upon ſuch ſurrender in court, or upon preſent- 
ment of a furrender made out of court, the lord by his ſtew- 


ard grants the ſame land again to ce/luy gue uſe, (whois ſome- 


times, though rather improperly, called the ſurrenderce) to 
hold by the antient rights and cuſtomary ſervices; and there- 
upon admits him tenant to the copyhold, according to the 
form and eſſect of the ſurrender, which muſt be exactly pur- 
ſued. And this is done by delivering up to the new tenant the 
tod, or glove, or the like, in the name, and as the ſymbol, of 
corporal ſeiſin of the lands and tenements. Upon which ad- 
miſſion he pays a fine to the lord, according to the cuſtom 
of the manor, and takes the oath of fealty. 


Is this brief abſtraQ, of the manner of transferring copy- 
hold eſtates, we may plainly trace the viſible footſteps of the 
feodal inftitutions. The fief, being of a baſe nature and te- 
nure, is unalienabl without the knowlege and conſent of the 
lord. For this purpoſe it is reſigned up, or ſurrendered into 
his hands. Cuſtom, and the indulgence. of the law, which 
favours liberty, has now given the tenant a right to name his 
ſucceſſor ; but formerly it was far otherwiſe. And I am apt 
to ſuſpe@ that this right is of much the ſame antiquity with 
the introduction of uſes with reſpe& to freehold lands: for the 


_ alience of a copyhold had merely jus fiduciarium, for which 


there 
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there was no remedy at law, but only by ſulpoena in chancery 
(e). When therefore the lord had accepted a ſurrender of 
his tenant's intereſt, upon confidence to re- grant the eſtate 
to another perſon, either then expreſsly named or to be af- 
terwards named in the tenant's will, the chancery enforced 
this truſt as a matter of conſcience; which juriſdiction, tho? 
ſeemingly new in the time of Edward IV (d), was general. 
ly acquieſced in, as it opened the way for the alienation of 
copyholds, as well as of freehold eſtates, and as it rendered 
the 1ſe of them both equally deviſable by teſtament, Yet, 
even to this day, the new tenant cannot be admitted but by 
compoſition with the lord, and paying him a fine by way of 
acknowlegement for the licence of alienation. Add to this 
the plain feodal inveſtiture, by delivering the ſymbol of ſei- 
ſin in preſence of the other tenants in open court; * guangs 
&« haſta vel aliud corporeum quidlibet porrigitur a domino ſe 
c inveſlituram facere dicente: quae ſaltem coram duobus va- 
&« fallis ſolenniter fieri debet (e) :** and, to crown the whole, 
the oath of fealty annexed, the very bond of feodal ſubjecti- 
on. From all which we may fairly conclude, that, had there 
been no other evidence of the fact in the reſt of our tenures 
and eſtates, the very exiſtence of copyholds, and the man- 
ner in which they are transferred, would inconteſtably prove 
the very univerſal reception, which this northern ſyſtem of 
property for a long time obtained in this iſland; and which 
communicated itſelf, or at leaſt its ſimilitude, even to our 
very villeins and bondmen. 


Tuts method of conveyance is fo eſſential to the nature 


of a copyhold eſtate, that it cannot poſſibly be transferred 
by any other aſſurance. No feoffment, fine, or recovery 
(in the king's courts) has any operation thereupon, If I 
would exchange a copyhold eſtate with another, I cannot 
do it by an ordinary deed of exchange at the common law ; 


but we muſt furrender to each other's uſe, and the lord 
will admit us accordingly. If I would deviſe a copyhold,” 


1 muſt ſurrender it to the uſe of my laſt will and teſtament; 


(c} Cro. Jie. 368. EW 
d) Bro, Abr. tit, Tenant per cepie. 10. , by 
| and 
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and in my will I muſt declare my intentions, and name a 
deviſee, who will then be entitled to admiſſion (f). 


Ix order the more clearly to apprehend the nature of this 
peculiar aſſurance, let us take a ſeparate view of its ſeveral 
parts ; the ſurrender, the preſentment, and the admittance. 


t. A SURRENDER, by an admittance ſubſequent whereto 
the conveyance is to receive its perfection and confirmati- 
on, is rather a manifeſtation of the alienor's intention, than 
a transfer of any intereſt in poſſeſſion. For, till admittance 
of ceſtuy que uſe, the lord taketh notice of the ſurrenderor 


! as his tenant ; and he ſhall receive the profits of the land 
F to his own uſe, and ſhall diſcharge all ſervices due to the 
{1 lord. Yet the intereſt remains in him not abſolutely, but 


fub modo; for he cannot paſs away the land to any other, 
or make-it ſubject to any other incumbranee than it was 
ſubject to at the time of the ſurrender. But no manner of 


i legal intereſt i is veſted in the nominee before admittance. 
| If he enters, he is a treſpaſſer, and puniſhable i in an ac- 
| tion of treſpaſs: and if he ſurrenders to, the uſe of an- 


| other, ſuch ſurrender 1s merely void, and by no matter 
N ex poſt fatto can be confirmed. For though he be admit- 
þ ted in purſuance of the original ſurrender, and thereby ac- 
quires afterwards a ſufficient and plenary intereſt as abſo- 
f lute owner, yet his ſecond ſurrender previous to his own 
admittance is abſolutely void ab initio; becauſe at the time 
i! of ſuch ſurrender he had but a poſſibility of an intereſt, and 
could therefore transfer nothing : and no ſubſequent admit- 
tatice can make an act good, which was ab initio void. Vet, 


—ů Ä—ͤ—ͤ— Hur! 


though upon the original ſurrender the nominee hath but a 
poſſibility, it is however ſuch a poſſibility, as may whenever 
he pleaſes be reduced io a certainty : for he cannot either by 
| force of fraud be deprived or deluded of the effect and fruits 
* of the ſurrender; but if the lord refuſe to admit him, 


de is compellable to do it by a bill in chancery or a manda- 
nus (g): and the ſurrenderor can in no wiſe defeat bis grant; 
his hands being for ever bound from diſpoſing of the land 


() ©. Copy. §. 36. (g) 2 Roll. Rep. 107. : 
in 
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in any other way, and his mouth for ever ſtopped from re- 
voking or countermanding his own deliberate act (h); ex- 
cept in the caſe of a ſurrender to the uſe of his will, which 
is always revecable (J). 


2. As to che preſentment : that, by the general cuſtom of 
manors, is to be made at the next court baron immediately 
after the ſurrender ; but by ſpecial cuſtom in ſome places it 
will be good, though made at the ſecond or other ſubſequent 
court. And it is to be brought into court by the ſame per- 
fons that took the ſurrender, and then preſented by the ho- 
mage; and in all points material muſt correſpond with the 
true tenor of the ſurrender itſelf. And therefore, if the 
ſurrender be conditional, and the preſentment be abſolute, 
both the ſurrender, preſentment, and admittance there- 
upon are wholly void (i): the ſurrender, as being never 
truly preſented; the preſentment, as being falſe ; and the 
admittance, as being founded on ſuch untrue preſentment, 
If a man ſurrenders out of court, and dies before preſent- 
ment, and preſentment” be made after his death according 
to the cuſtom, this is ſufficient (k). So too, if ceſtuy que uſe 
dies before preſentment, yet, upon preſentment made after 
his death,” his heir according to the cuſtom ſhall be admit- 
ted. The ſame law is, if thoſe, into whoſe hands the ſur- 
render is made, die before preſentment ; for, upon ſufficient 
proof in court that ſuch a ſurrender was made, the lord 
ſhall be compelled to admit accordingly. Andif the ſteward, 
the tenants, or others into whoſe hands ſuch ſurrender is 
made, do refuſe or negle& to bring it in to be preſented, 
upon a petition preferred to the lord in his court baron the 
party aggrieved ſhall find remedy. But if the lord will not 
do him right and juſtice, he may ſue both the lord, and 
them that took the ſurrender, in chanoerys and ſhall there 
find relief (J. 


() Co. Copyh. F. 39. (k) Co. Litt. 62. 
(j) 4 Rep. 23. (1) Co. Copyh. 5. 40. 
00 Co. Copy. 40. 
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3. ADMITTANCE is the laſt ſtage, or perfection, of copy- 
hold aſſurances. And this is of three ſorts: firſt, an ad- 
mittance upon a voluntary grant from the lord; ſecondly, 
an admittance upon ſurrender by the former tenant; and 
thirdly, an admittance upon a deſcent from the anceſtor. 


IN admittances, even upon a voluntary grant from the 
lord, when copyhold lands have eſcheated or reverted to 
him, the lord is conſidered as an inſtrument» For, though 
it is in his power to keep the lands in his own hands, or to 


diſpoſe of them at his pleaſure, by granting an abſolute fee- 


ſimple, a freehold, or a chattel intereſt therein; and quite 
to change their nature from copy-hold to . tenure, ſo 
chat he may well be reputed their abſolute owner and lord; 

yet, if he will ſtill continue to diſpoſe of them as copy hold, 
he is bound to obſerve the antient cuſtom preciſely in every 
point, and can neither in tenure or eſtate introduce any 
kind of alteration; for that were to create a new copyhold : 

wherefore in this reſpedt the law accounts him cuſtom's in- 
ſtrument. For if a copyhold for life falls into the lord's 
hands, by the tenant's death, though the lord may deſtroy 
the tenure and enfranchiſe the land, yet if he grants it out 


again by copy, he can neither add to nor diminiſh the an- 


tjent rent, nor make any the minuteſt variation in other 
reſpects (m): nor is the tenant's eſtate, ſo granted, ſubject 
to any charges or incumbrances by the lord (n). 


Ix admittances upon ſurrender of another, the lord is to 
no intent reputed as owner, but wholly as an inſtrument: 
and the tenant admitted ſhall likewiſe be ſubje& to no 
charges or incumbrances of the lord; ſor his claim to the 
eſtate is ſolely under him who made the ſurrender (o). 


(m) Co. Cop. F. 41. (0) 4R . 87, Co. Ln FE 
(0) 8 Rep. $5. ep. 27 $9 


AND, 
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Ax b, as in admittances upon ſurretiders, ſo in admit- 
tances upon deſcents by the death of the anceſtor, the lord is 
uſed as a mere inſtrument; and, as no manner of intereſt 
paſſes into him by the ſurrender or the death of his tenant, 
ſo no intereſt paſſes out of him by the act of admittance. 
And therefore neither in the one caſe, not the other, is any 
reſpect had to the quantity or quality of the lord's eftate in 
the manor. For whether he be tenant in fee ot for years, 
whether he be in poſſeſſion by right or by wrong; it is 
not material; ſince the admittances made by him ſhall hot 
be impeached on account of his title, becauſe they are ju- 
dicial, or rather miniſterial, acts, which every lord in poſ- 


ſeſſion is bound to perform (p). 


AbulrTANcks, however, upon ſurrender differ from 
admittances upon deſcent in this ; that by ſurrender nothing 
is veſted in ce/luy que uſe before admittance, no more than in 
voluntary admittances; but upon deſcent the heir is tenant 
by copy immediately upon the death of his anceſtor : not in- 
deed to all intents and purpoſes, for he cannot be ſworn on 
the homage nor maintain an aQtion in the lord's court as te- 
nant ; but to moſt intents the law taketh notice of him as of 
a perfect tenant of the land inſtantly upon the death of his 
anceſtor, eſpecially where he is concerned with any ſtranger. 
He may enter into the land before admittance; may take the 
profits ; may puniſh any treſpaſs done upon the ground (q) ; 
nay, upon ſatisfying the lord for his fine due upon the deſ- 
cent, may ſurrender into the hands of the lord to whatever 
uſe he pleaſes, For which reaſons we may conclude, that 
the admittance of an heir is principally for the benefit of the 
lord, to intitle him to his fine, and not ſo much neceſſary 
for the ſtrengthening and compleating the heir's title. 
Hence indeed an obſervation might ariſe, that if the bene- 
fit, which the heir is to receive by the admittance, is not 
equal to the charges of the fine, he will never come 


(p) 4 Rep. 27, 1 Rep. 140. (q) 4 Rep: 23. 
Aa 2 in 
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in and be admitted to his copyhold in court; and ſo the 
lord may be defrauded of his fine. But to this we may re- 
ply in the words of fir Edward Coke (r), «I aſſure myſelf, 
« if it were in the election of the heir to be admitted or not 
© to be admitted, he would be beſt contented without ad- 
« mittance ; but the cuſtom in every manor is in this point 
« compulſory. For, either upon pain of forfeiture of their 
* copyhold, or of incurring ſome great penalty, the heirs 
& of copyholders are inforced, in every manor, to come 
tc into court and be admitted according to the cuſtom, 
« within a ſhort time after notice given of their anceſtor's 
ce deceaſe.” | | 


(t) Copyh. $. 41. 


CHAPTER 


| 
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CHAPTER THE TWENTY THIRD, 


Or ALIENATION By DEVISE. 


HE laſt method of conveying real property, is by 

deviſe, or diſpoſition contained in a man's laſt will 
and teſtament. And, in conſidering this ſubje&, I ſhall 
not at preſent enquire into the nature of wills and teſta- 
ments, which are more properly the inſtruments to convey 
perſonal eſtates; but only into the original and antiquity of 
deviſing real eſtates by will, and the conſtruction of the ſe- 
veral ſtatutes upon which that power is now founded, 


IT ſeems ſufficiently clear, that before the conqueſt, lands 
were deviſable by will (a). But, upon the introduction of 
the military tenures, the reſtraint of deviſing lands naturally 
took place, as a branch of the feodal doctrine of non- aliena- 
tion without the conſent of the lord (b). And ſome have 
queſtioned, whether this reſtraint (which we may trace eyen 
from the antient Germans (c) was not founded upon truer 
principles of policy, than the power of wantonly difinheri- 
ting the heir by will, and transferring the eſtate, through the 
dotage or caprice of the anceſtor, from thoſe of his blood 
to utter ſtrangers. For this, it is alleged, maintained the ba- 
lance of property, and prevented one man from growing too 
big or powerful for his neighbours ; ſince it rarely happens, 


80 — 9 172, | (e) Tacit, de mer, Germ. c. 11, 
Aa that 


M2 
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that the ſame man 1s heir to many others, though by art and 
management he may frequently become their deviſee. Thus 
the antient law of the Athenians directed that the eſtate of 
the deceaſed ſhould always deſcend to his children; or, on 
failure of lineal deſcendants, ſhould go to the collateral rela- 
tions: which had an admirable effect in keeping up equality, 
and preventing the accumulation of eſtates. But when So- 
Ton (d) made a flight alteration, by permitting them (though 
only on failure of iſſue) to diſpoſe oſ their lands by teſtament, 
and deviſe away eſtates from the collateral heir, this ſoon pro- 
duced an exceſs of wealth in ſome, and of poverty in others: 
which, by a natural progreſſion, firſt produced popular tu- 
mults and diſſentions ; and theſe at length ended in tyranny, 
and the utter extinction of liberty; which was quickly fol- 
| lowed by a total ſubverſion of their ſtate and nation. On 
the other hand, it would now ſeem hard, on account of 
| ] ſome abuſes, (which are the natural conſequence of free agen- 
fl ay, When coupled with human infirmity) to debar the owner 
| of lands from diſtributing them after his death, as the exi- 
þ - gence of his family affairs, or the juſtice due to his creditors, 
[ may perhaps require. And this power, if prudently mana- 
ged, has with us a peculiar propriety z by preventing the 
very evil which reſulted from Solon's inſtitution, the too 
great accumulation of property: which is the natural conſe- 
quence of our doctrine of ſucceſſion by primogeniture, to 
which the Athenians were ſtrangers. Of this accumulation 
the ill effects were ſeverely felt even in the feodaſ times; 
but it ſhould always be ſtrongly diſcouraged in a commer- 
cial country, whoſe welfare depends on the number of mo- 
derate fortunes engaged i in the extenſion of trade. 
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Howrvxn this be, we find that, by the common law 
of England ſince the conqueſt, no eſtate, greater than for 
term of years, could be diſpoſed of by teſtament (e); except 
only in Kent, and in ſome antient burghs, and a few particu- 
lar manors, where their Saxon immunities by ſpecial indul- 
gence ſubſiſted (f). And though the feodal reſtraint on alie- 


(4) Plutarch. in vita Selon. (Ff) Litt. §. 167. I Inſt. 111. 
(e) 2 Inſt. 7. a ; 
nations 
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nations by deed vaniſhed very early, yet this on wills conti- 
nued for ſome centuries after; from an apprehenſion of infir« 
mity and impoſition on the teſtator in extremis, which made 
ſuch deviſes ſuſpicious (g). Beſides, in deviſes there was want - 
ing that general notoriety, and public deſignation of the ſue- 
ceſſor, which in deſcents is apparent to the neighbourhood 


and which the ſimplicity of the common law always requi - 


red in every transfer and new acquiſition of property. 


Bur when eccleſiaſtical ingenuity had invented the doc- 
trine of uſes, as a thing diſtin from the land, uſes began to 
be deviſed very frequently (h), and the deviſee of the uſe 
could in chancery compel its execution. For it is obſerved 
by Gilbert (j), that as the popiſh clergy then generally ſate in 
the court of chancery, they conſidered that men are moſt 
liberal when they can enjoy their poſſeſſions no longer; and 
therefore at their death would chooſe to diſpoſe of them 
to thoſe, who, according to the ſuperſtition of the times, 
could intercede for their happineſs in another world. But, 
when the ſtatute of uſes (i) had annexed the poſſeſſion to the 
uſe, theſe uſes, being now the very land itfelf, became no 
longer deviſable: which might have occaſioned a great revo- 
lution in the law of deviſes, had not the ſtatute of wills been 
made about five years after, viz. 32 Henry VIII. c. 1. ex- 
plained by 34 Hen, VIII. c. 5, which enacted, that all per- 
ſons being ſeiſed in fee- ſimple (except feme-coverts, infants, 
ideots, and perſons of nonfane memory) might by will and 
teſtament in writing deviſe to any other perſon, but not to 
bodies corporate, two thirds of their lands, tenements; and 
hereditaments, held in chivalry, and the whole of thoſe held 
in ſocage: which now, through the alteration of tenures by 
the ſtatute of Charles the ſecond, amounts to the whole of 
their landed property, except their copyhold tenements. 


CokPORATIONS were excepted in theſe ſtatutes, to pres 
vent the extenſion of gifts in mortmain ; but now, by 


(g) Slanv J 7. c. x. 4 (i) on deviſes, 5. 
th) Plowd. 414. (i) 27 Hen, VIII. c. to. 
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conſtruQion of the ſtatute 43 Eliz. c. 4. it is held that a de- 
viſe to a corporation for a charitabie uſe is valid, as operat- 
ing in the nature ot an appointment, rather than of a bequeſt, 
And indeed the piety of the judges hath formerly carried 
them great lengths in ſupporting ſuch charitable uſes (k) 
it being held that the ſtatute of Elizabeth, which favours 
appointments to charities, ſuper ſedes and repeals all former 
ſtatutes (1), and ſupplies all defects of aſſurances (m): and 
therefore not only a deviſe to a corporation, but a deviſe 
by a copyhold tenant without ſurrendering to the uſe of his 
will (n), and a deviſe (nay even a ſettſement) by tenant in 
tail without either fine or recovery, if made to a charitable 
uſe, are good by way of appointment (o). 


Wirz regard to deviſes in general, experience foon ſhew- 
ed how difficult and hazardous a thing it is, even in matters 
of public utility, to depart from the rules of the common 
law; which are ſo nicely conſtructed and fo artificially con- 
need together, that the leaft breach in any one of them 
diſorders for a time the texture of the whole. Innumerable 
frauds and perjuries were quickly introduced by.this parlia- 
mentary method of inheritance; for ſo looſe. was the con- 
ſtruction made upon this act by the courts of law, that bare 
notes in the hand writing of another perſon were allowed 
to be good wills within the ſtatute (p). To remedy which, 
the ſtatute of frauds and perjuries, 29 Car. II. c 3. directs, 
that all deviſes of lands and tenements ſhall nat only be in 
writing, but ſigned by the teſtator, or ſome other perſon in 
his preſence, and by his expreſs direction; and be ſubſcribed, 
in his preſence, by three or four credible witneſſes. And a 
fimilar ſolemnity is requiſite for revoking a deviſe, 


In the conftruion of this laſt ſtatute, it hes 3 adjudg- 
ed that the teſtator's name, written with his own hand, at 
the beginning of his will, as, * I John Mills do make this 


(u) Ch. pre 272. n) Moor, 890. | 7 
(1) Gilb. Rep. 45. 1 P. Was. 248, (o) 2 Vern. 453. Ch. Prec. 16. 
(w) Duke's chart. uſes. 84. (p) Dyer. 72. Cro. Elis. 100. 
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« my laſt will and teſtament,” is a ſufficient ſigning, withe 
out any name at the bottom (q); though the other is the 


ſafer way. It has alſo been determined, that though the 
_ witneſſes muſt all ſee the teſtator ſign, or at leaſt acknowledge 
the ſigning, yet they may do it at different times (r).. But 
they muſt all ſubſcribe their names as witneſſes in bis pre. 
ſence, leſt by any poſſibility they ſhould miſtake the inſtru- 
ment (s). And, in a (caſe determined about twenty years 
ago (t), the judges were extremely ſtriò in regard to the 
credibility, or rather the competency, of the witreſſes: for 
they would not allow any legatee, nor by conſequence a cre- 
ditor, where the legacies and debts were charged on the real 
eſtate, to be a competent witneſs to the deviſe; as being too 
deeply concerned in intereſt not to wiſh the eſtabliſhment of 
the will; for, if it were eſtabliſhed, he gained a ſecurity for 
his legacy or debt from the real eſtate, whereas otherwiſe he 
had no claim but on the pertonal aſſets. This determination 
however alarmed many phrchafors and creditors, and threa- 


tened to ſhake many of the titles in the kingdom, that dea 


pended on deviſes by will. For, if the will was atteſted by a 
ſervant to whom wages were due, by the apothecary or at- 
torney whoſe very attendance made them creditors, or by the 
miniſter of the pariſh who had any demand for tithes or ec- 
clefiaſtical dues, (and theſe are the perſons moſt likely to be 
preſent in the teſtator's laſt illneſs), and if in ſuch caſe the 


teſtator had charged his real eſtate with the payment of his 


debts, the whole will, and every diſpofition therein, ſo far 


as related to rea! property, were held to be utterly void. 


This occafioned the ſtatute 25 Geo. II. c. 6. which teſtored 
both the competency and the credit of ſuch J-gatees; by de- 
claring void all legacies given to witneſſes, and thereby re- 
moving all poſſibility of their intereſt affecting their teſtimo- 
ny. The ſame ſtatute likewiſe eſtabliſhed the competency of 
creditors, by directing the teſtimony of all ſuch creditors to 
be admitted, but leaving their credit (as well as that of all 
other N to be conſidered, on a view of all the gircum- 


(0% 3 Lev. wy” Wo-1 = (ﬆ) 1 P. Wis, 740. 
(i) Freem. 486. 2 Ch. Caſ. 190, the () Scra. 1253, 
Ch. 18g. 
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ſtances, by the court and jury before whom ſuch will ſhall 
be conteſted. ' And in a much later cauſe (u) the teſtimony 
of three witneſſes, who were creditors, was held to be fuffi- 
ciently credible, though the land was charged with the pay- 
ment of debts; and the reaſons of the er n 
tion were judged to be inſufficient. 


Ae inconvenience was * to 0 this new 
method of conveyance by deviſe ; in that creditors by bond 
and other ſpecialties, which affected the heir provided he 
had aſſets by deſcent, were now defrauded of their ſecuri- 
ties, not having the ſame remedy againſt the deviſee of their 
debtor. To obviate which, the ſtatute 3 & 4 W. & M. 
c. 14. hath provided, that all wills, and teſtaments, limita- 
tions, diſpoſitions, and appointments of real eſtates, by tenants 
in fee- ſimple or having power to diſpoſe by will, ſhall (as 
againſt ſuch creditors only) be deemed to be fraudulent 
and void: and that ſuch creditors may maintain their ac- 
tions jointly againſt both the heir and the deviſee. 


A wilt of lands, made by the permiſſion and under the 
controul of theſe ſtatutes, is conſidered by the courts of law 
not ſo much in the nature of a teſtament, as of a convey- 
ance declaring the uſes to which the lands ſhall be ſubject: 
with this difference, that in other convevances the actual 
Jubſcription of the witneſſes is not required by law (w), 
though it is prudent for them ſo to do, in order to a ſſiſt 
their memory when living, and to ſupply their evidence 
when dead; but in deviſes of lands ſuch ſubſcriptign is now 
abſolutely neceſſary by ſtatute, in order to identify a con- 
veyance, which in its nature can never be ſet up till after 
the death of the deviſor. And upon this notion, that a de- 
viſe affecting lands is merely a ſpecies of conveyance, is 
founded this diſtinction between ſuch deviſes and teſtaments 
of perſonal chattels ; that the latter will operate upon what- 
ever the teſtator dies poſſeſſed of, the former only upon 
ſuch real eſtates as were his at the time of executing and 
publiſhing his will (x). Wherefore no after-purchaſed lands 


(u M. 31 Geo. II. 4 Burr. I. 430. (x) 1 P. Was. 875. 
(w) See page 30). ; : 
wall 
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will paſs under ſuch deviſe ()), unleſs ſubſequent to the 
purchaſe or contract (2), the deviſor n his 
will (a). 


vy have now conſidered the ſeveral ſpecies of common 
aſſurances, whereby a title to lands and tenements may be 
transferred and conveyed from one man to another. But, 
beſore we conclude this head, it may not be improper to 
take notice of a few general rules and maxims, which have 
been laid down hy courts of juſtice, for the conſtruction 
and expoſition of them all. Theſe are 


* 


1. Tur the conſtruction be favourable, and as near the 
minds and apparent intents of the parties, as the rules of 
law will admit (b). For the maxims of law are, that 
ic verba intentioni debent inſervire ;”* and © benigne interpre- 
ec tamur char tas propter ſimplicitatem laicorum.” And there- 
fore the conſtruction muſt alſo be reaſonable, and agreeable 
to common underſtanding (c]. 


2. THAT quoties in verbic nulla eft ambiguitas, ibi nulla 
expoſitio contra verba fienda eft (d): but that, where the in- 
tention is clear, too minute a ſtreſs be not laid on the ſtrict 
and preciſe ſignification of words ; nam qui baeret in litera, 
baeret in cortice. Therefore, by a grant of a remainder a 
reverſion may well paſs, and e conver/ſo (e). And another 
maxim of law is, that “ mala grammeatica non vitiat char- 
tam ;”* neither falſe Engliſh nor bad Latin will deftroy a 
deed (f). Which perhaps a claſhcal critic — think to 
be no unneceſſary caution. 


3. Taar the conſtruction be made upon the entire deed, 
and not merely upon disjointed parts of it. Nam ex ante- 


(y) Moor. 255: 11 Mod. 127. (d) 2 Saund. 157. 

(2) 1 Ch. Cal. 39, 2 Ch. Caſ. 144. (e) Hob. 27. 

(a) Salk. 238. (f) 10 Rep. 133. Co. Lit, 223. 2 
(b) And. 60. Show. 334. 


(c) 1 Bulftr. 175. Hob. 304. 


« cedentibus 
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e cedentibus et conſequentibus fit optima interpretatio (g). 
And therefore that every part of it, be (if poſſible) made to 
take effect; and no word but what may operate in ſome 
ſhape or other (h). % Nam verba debent intelligi cum 1 
6 wg ut res _ valeat 2 pereat (i). 


4. Taar the deed be taken moſt ey len kim 


that is the agent or contractor, and in favour of the other 


party. © Verba fortius accipiuntur contra proferentem.” 
For the principle of ſelf-preſervation will make men ſuffi- 
ciently careful, not to prejudice their own intereſt by the 
too extenſive meaning of their words : and hereby all man- 
ner of deceit in any grant is avoided ; for men would always 
affect ambiguous and intricate expreſſions, provided they 
were afterwards at liberty to put thejr own conſtruction 
upon them. But here a diſtinction muſt be taken between 
an indenture and à deed pole: for the words of an inden- 
rure, executed by both parties, are to be conſidered as the 
words of them both ; for, though delivered as the words 
of one party; yet they are not his words only, but the other 
party hath given his conſent to every one of them. But in 
a deed poll, executed only by the grantor, they are the 
words of the grantor only, and ſhall be taken moſt ſtrongly 
againſt him (k). However, this, being a rule of ſome 
ſtrictneſs and rigor, is the laſt to be reſorted to, and is ne- 
ver to be relied upon, but where all other rules of roi 
tion fail (1). 


5. THAT, if the words will bear two ſenſes, one agree- 
able to, and another againſt, law ; that ſenfe be preferred, 
which is moſt agreeable thereto (m). As if tenant in tail 
letts a leaſe for life generally, it ſhall be conſtrued for his own 
life only, for that ſtands with the law; and not for the liſe 
of the leſſee, — 2 is beyond his power to grant. 


(gs) 1 Bulſtr, 101. (k) Plowd. 134. 
8 1 P. Was. 457. () Bacon's Elem. c. 3. 
10 Plowd. 186. (m) Co. Litt. 42. 
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6. THAT), in a deed, if there be two clauſes fo totally re- 
pugnant toeach other, that they cannot ſtand together, the 
firſt ſhall be received and the latter rejected (n): wherein it 
differs from a will; for there, of two ſuch repugnant clauſes 
the latter ſhall ſtand (o). Which is 6wing to the different 
natures of the two inſtruments; for the firſt deed, and the 
laſt will are always moſt available in law. Yet in both caſes 
we ſhould rather attempt to reconcile them (p). 


5 7. THAT 2 deviſe be moſt favourably expounded, to pur- 
ſue if poſſible the will of the deviſor, who for want of ad- 


vice or learning may have omitted the legal and proper phraſes. 


And therefore many times the law diſpenſes with the want of 
words in deviſes, that are abſolutely requiſite in all other in- 
ſtruments. Thus a fee may be conveyed without words of 
inheritance (q); and an eſtate - tail without words of procre- 
ation (r). By a will alſo an eſtate may paſs by mere impli. 
cation, without any expreſs words to direct its courſe, As, 
where A deviſes lands to his heir at law, after the death of 
his wife : here, though no eſtate is given to the wife in ex- 
preſs terms, yet ſhe ſhall have an eſtate for life by implicati- 
on (s); for the intent of the teſtator is clearly to poſtpone 
the heir till after her death; and, if ſhe does not take it, no- 
body elſe can. So alſo, where a deviſe is of black-acre to A 
and of white-acre to B in tail, and if they both die without 
iſſue, then to C in fee: here A and B have cr9/5 remaingers 

implication, and on the failure of either's iſſue, the other 
or his iſſue ſhall take thewhole ; and C's remainder over ſhall 
be poſtponed till the iſſue of both ſhall fail (t). But, to avoid 


confuſion, no croſs remainders are allowed between, more 


than two deviſees (u): and, in general, where any implica- 
tions are allowed, they muſt be ſuch as are neceſſar (or at 


(n) Hardr. 94. | tx See pag. 11. 

(o) Co, Litt. 1142. F (s) 1 Ventr. 376. 

(p) Cro. Eliz, 420, 1 Vern. 30. (t) Freem. 484. 

(q) See pag. 108. ; (u) Cro. Jac. 666. iVentr, 224. 
i 2 Show. 139. wes 
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leaſt highly probable) and not merely poſſible umplicati- 
ons (w). And herein there is no diſtinction between the 
rules of law and of equity; for the will, being conſider- 
ed in both courts in the light of a limitation to uſes (x), is 
conſtrued in each with equal favour and benignity, and 
expounded rather on its own particular circumſtances, 
than by any general rules of poſitive law. . 


Axp thus we have taken a tranſient view, in this and the 
three preceding chapters, of a very large and diffuſive ſub- 
ject, the doctrine of common aſſurances: which concludes 
our obſervations on the title to things real, or the means by 
which they may be reciprocally loſt and acquired. We have 
before conſidered the eſtates which may be had in them, 
with regard to their duration or quantity of intereſt, the 
time of their enjoyment, and the number and connexions 
of the perſons entitled to hold them: we have examined 
the tenures, both antient and modern, whereby thoſe eſtates 
have been, and are now, holden: and have diſtinguiſhed 
the obje& of all theſe enquiries, namely, things real, into 
the corporeal or ſubſtantial, and incorporeal or ideal kind; 
and have thus conſidered the rights of real property in every 
light wherein they are contemplated by the laws of England. 
A ſyſtem of laws, that differs much from every other ſyſ- 
tem, except thoſe of the ſame feodal orrigin, in its notions 
and regulations of landed.eſtates ; and which therefore could 
in this particular be very ſeldom compared with any other, 


THe ſubject, which has thus employed our attention, is 
of very extenſive uſe, and of as extenſive variety. And yet, 
I am afraid, it has afforded the ſtudent leſs amuſement and 
pleaſure in the purſuit, than the matters diſcuſſed in the pre- 
ceding volume. To ſay the truth, the vaſt alterations which 
the doQrine of real property has undergone from the con- 
queſt to the preſent time; the infinite determinations upon 
points that continually ariſe, and which have been heaped 


(w) Vaugh, 262. (x) Fitzg. 236. 11 Mod, 163. 
, one 
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one upon another for a courſe of ſeven centuries, without 
any order or method; and the multiplicity of acts of parli- 
ament which have amended, or ſometimes only altered, the 
common law; theſe caſes have made the ſtudy of this branch 
of our national juriſprudence a little perplexed and intricate. 
It hath been my endeavour principally to ſele& ſuch parts of 
it, as were of the moſt general uſe, where the principles were 
the moſt ſimple, the reaſons of them the moſt obvious, and 
the practice the leaſt embarraſſed. Yet I cannot preſume 
that Thave always been thoroughly intelligible to ſuch of my 
readers, as were before ſtrangers even to the very terms of 
art, which I have been obliged to make uſe of : though, 
whenever thoſe have firſt occurred, I have generally attempt- 
ed a ſhort explication of their meaning, Theſe are indeed 
the more numerous, on account of the different languages 
which our law has at different periods been taught to ſpeak ; 
the difficulty ariſing. from which will inſenſibly diminiſh by 
uſe and familiar acquaintance. And therefore I ſhall cloſe 
this branch of our enquiries with the words of fir Edward 
Coke (y): “ albeit the ſtudent ſhall not at any one day, do 
tt what he can, reach to the full meaning of all that is here 
ce laid down, yet let him no way diſcourage himſelf, but 
te proceed; for on ſome other day, in ſome other place,“ 
(or perhaps upon a ſecond peruſal of the ſame) * his doubts 
* will be probably removed.“ 


y)] Proeme to 1 Ioft, 
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Cnayrrtr THE TWENTY FOURTH. 


Or THINGS PERSONAL. 


NDER the name of things per/onal are included all 
U ſorts of things moveable which may attend a man's 
perſon wherever he goes; and therefore being only the ob- 
jects of the law while they remain within the limits of its 
juriſdiction, and being alſo of a perifhable quality, are not 
eſteemed of ſo high a nature, nor paid ſo much regard to by 
the law, as things that are in their nature more permanent 
and immoveable, as lands, and houſes, and the profits iſſuing 
thereout. Theſe being conſtantly within the reach, and un- 


der the protection of the law, were the principal favourites 


of our firſt legiſlators: who took all imaginable care in aſ- 
certaining the rights, and directing the diſpoſition, of ſuch 
property as they imagined” to be laſting, and which would 
anſwer to poſterity the trouble and pains that their anceſtors 
employed about them; but at theſame time entertained a very 
low and contemptuous opinion of all perſonal eſtate, which 
they regarded only as a tranſient commodity. The amount 
of it indeed was, comparatively, very trifling, during the 
ſcarcity of money and the ignorance of luxuriousrefinements, 
which prevailed in the feodal ages. Hence it was, that a tax 
of the fifteenth, tenth, or ſometimes a much larger propor- 
tion, of all the moveables of the ſubject, was frequently laid 
without ſcruple, and is mentioned with much unconcern 
by our antient hiſtorians, though now it would juſtly alarm 
our opulent merchants and ſtockholders. And hence 
like w iſe may be derived the frequent forfeitures inflited 


by 
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by the common law, of all a man's goods and chattels, for 
miſbehaviours and inadvertencies that at preſent hardly ſeem 
to deſerve ſo ſevere a puniſhment. Our antient law-books, 
which are founded upon the feodal proviſions, do not there- 
fore often condeſcend to regulate this ſpecies of property. 
There is not a chapter in Britton or the Mirroir, that can 
fairly be referred to this head; and the little that is to be 
found in Glanvil, Bracton, and Fleta, ſeems principally bor- 
rowed from the civilians. But of later years, ſince the in- 
troduction and extenſion of trade and commerce, which are 
entirely occupied in this ſpecies of property, and have great- 
ly augmented its quantity and of courſe its value , we have 
learned to conceive different ideas of it. Our courts now re- 
gard a man's perſonalty in a light nearly, if not quite, equal 
to his realty: and have adopted a more enlarged and leſs 
technieal mode of conſidering the one than the other; fre- 
quently drawn from the rules which they found already e- 
ſtabliſned by the Roman law, wherever thoſe rules appear- 
ed to be well-grounded and appoſite to the caſe in queſtion, 
but principally from reaſon and convenience, adapted to the 
circumſtances of the times; preſerving withal a due regard 
to antient uſages,” and a certain feodal tinQure, which is till 
to be found in ſome branches of perſonal property. 


Bur things. perſonal, by our law, do not only include 
things mopeable, but alſo ſomething more. The whole of 
which is comprehegded under the general name of cbatteli, 
catalla; which, Sir Edward Coke ſays (a), is a French word 
ſignifying goods. And this is true, if underſtood of the Nor- 
man dialect; for in the grand couſtumier (b), we find the 
word chattels uſed and ſet in oppoſition to a fief or feud: fo 
that not only goods, but whatever was not a feud, were ac- 
counted chattels. And it is, I apprehend, in the ſame large, 
extended, negative ſenſe, that our law adopts it; the idea 
of goods, or moveables only, being not ſufficiently compre- 
henſive to take in every thing that our law conſiders as a- 


(a) 1 loft, 118, (b) c. " 
Vol. IL F chattel 


peuvent enſuivir le corps, meſire tran- le) See pag. 141, 142. 
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chattel intereſt. For ſince, as the commentator on the cou. 
ſtumier obſerves, there are two requiſites to make a fief or 
heritage, duration as to time, and immobility with regard 
to place; whatever wants either of theſe qualities is not, 
according to the Normans, an heritage or fief (c); or, ac- 
cording to us, is not a real eſtate : the conſequence of which 
in both laws is, that it muſt be a perſonal eſtate, or chattel. 


CHATTELS therefore are diſtributed by the law into two 
kinds; chattels real, and chattels perſonal. 


1. CHaTTELS real, ſaith fir Edward Coke (d), are ſuch 
As concern, or ſavour of, the realty; as terms for years of 
land, wardſhips in chivalry (while the military tenures ſub- 
ſiſted) the next preſentation to a church, eſtates by ſtatute- 
merchant, ftatiite-ſtaple, e/egit, or the like; of all which 
we have already ſpoken. And thefe are called real chattels : 
as being intereſts iſſuing out of, or annexed to real eſtates : 
of which they have one quality, viz. immobility, which 
denominates them real; but want the other, viz. a ſuffici- 
Ent, legal indeterminate duration : and this want it is, that 
conſtitutes them chattels. The utmoſt period for which they 
can laſt is fixed and determinate, either for ſuch a ſpace of 
time certain, or till ſuch a particular ſum of money be raiſed 
out of ſuch a particular income; ſo that they are not equal 
in the eye of the law to the loweſt eſtate of freehold, a leaſe 
for another's life: their tenants were conſidered, upon feodal 
principles, as merely bailiffs or farmers; and the tenant of 
the freehold might at any time have deſtroyed their inte- 
reſt, till the reign of Henry VIII (e). A freehold, which 
alone is a real eſtate, and ſeems (as has been ſaid) to anſwer 


, to the fief in Normandy, is conveyed by corporal inveſtiture 


and livery of ſeiſin; which gives the tenant ſo ſtrong a hold 
of the land, that it never after can be wreſted from him 


(e) Cateux ſont meubles et immeu- ſportees, et tout ce qui n'eſt point en be» 

i: | ficomme vrait meubles ſont qui ritage. LL. Will. Nothi. c. 4. apud 
tranſporter ſe peuvent, et enſuivir le Duireſne. II. 40g. | 
corps; immeublesr ſont cheſes qui ne (d) 1 Inſt. 118. 


during 
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during his life, but by his own act, of voluntary transfer or 
of forfeiture ; or elſe by the happening of ſome future con- 
tingency, as in eſtates pur auter vie, and the determinable 
freehold mentioned in a former chapter (f). And even 
theſe, being of an uncertain duration,' may by poſſibility 
laſt for the owner's life; for the law will not preſuppole the 
contingency to happen before it actually does, and till then 
the eſtate is to all intents and purpoſes a life-eſtate, and 
therefore a freehold intereſt. On the other hand, a chattel 
intereſt in lands, which the Normans put in oppoſition to 
fief, and we to freehold, is conveyed by no ſeiſin or corpo- 
ral inveſtiture, but the poſſeſſion is gained by the mere en- 
try of the tenant himſelf; and it is ſure to expire at a time 
prefixed and determined, if not ſooner. Thus a leaſe for 
years muſt neceſſarily fail at the end and completion of the 
term; the next preſentation to a church is ſatisfied and gone 
the inden it comes into poſſeſſion, that is, by the firſt avoi- 
dance and preſentation to the living; the conditional eſtates by 
ſtatutes and elegit are determined as ſoon as the debt is paid; 
and ſo guardianſhips in chivalry were ſure to expire the mo- 
ment that the heir came of age. And if there be any other 
chattel real, it will be found to correſpond with the reſt in 
this eſſential quality, that its duration is limited to a time 
certain, beyond which it cannot ſubſiſt. 


2. CHATTELs perſonal are, properly and ſtrictly ſpeaking, 
things moveable; which may be annexed to or attendant on 
the perſon of the owyger, and carried about with him from 
one part of the world to another. Such are animals, houſe- 
hold-ſtuff, money, jewels, corn, garments, and every thing 
elſe that can properly be put in motion, and transferred from 


' place to place. And of this kind of chattels it is, that we 


are principally to ſpeak in the remainder of this book ; 

having been unavoidably led to conſider the nature of chat- 

tels real, and their incidents, in the former chapters which 

were employed upon real eſtates: that kind of property 
(F) pag. 121. 

Bb 2 being 
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being of a'mongrel amphibious nature, originally endowed 
with one only of the characteriſtics of each ſpecies of 
things ; the immobility of things real, and the precarious 
duration of things perſonal. 


CHATTEL intereſts being thus diſtinguiſhed and diſtri- 
buted, it will be proper to conſider, firſt, the nature of that 
property, or dominion, to which they are liable; which muſt 
be principally, nay ſolely, referred to perſonal chattels : and, 
ſecondly, the title to that property, or how it may be loſt 
and acquired. Of each of theſe in its order. 


 Cnaeren 
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CHAPTER THE TWENTY-FIFTH. 


Or PROPERTY ix THINGS PERSONAL. 


ROPERTY, in chattels perſonal, may be either in 
poſſeſſion; which is where a man hath not only the 
right to enjoy, but hath the actual enjoyment of, the thing: 
or elſe it is in action; where a man hath only a bare right, 
without any occupation or enjoyment. And of theſe the 
former, or property in poſſeſſion, is divided into two ſorts, 


an abſolute and a qualified property. 


I. FirsT then of property in poſſeſſion abſolute ; which is 
where a man hath, ſolely and excluſively, the right, and alſo 
the occupation, of any moveable chattels; ſo that they can- 
not be transferred from him, or ceaſe to be his, without his 
own act or default. Such may be all inanimate things, as 
goods, plate, money, jewels, implements of war, garments, 
and the like: ſuch alſo may be all vegetable productions, as 


the fruit or other parts, when ſevered from the plant, or the 


whole plant itſelf, when ſevered from the ground, none of 
which can be moved out of the owner's poſſeſſion without 
his own act or conſent, or at leaſt without doing him an in- 
jury, which it is the buſineſs of the law to prevent or reme- 
dy. Of theſe therefore there remains little to be ſaid. 


Bur with regard to animals, who have in themſelves a 
principle and power of motion, and (unleſs particularly con- 
fined) can convey themſelves from one part of the world to 

| ; B b 3 another, 
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another, there is a great difference made with reſpect to 
their ſeveral claſſes, not only ip our law, but in the law of 
nature and of all civilized nations. They are diſtinguiſhed 
into ſuch as are domitae, and ſuch as are ferae naturae ; ſome 
being of a tame, and others of a wild diſpoſition. In ſuch as 
are of a nature tame and domeſtic, (as horſes, kine, ſheep, 
poultry, and the like) a man may have as abſolute a proper- 
ty as in any inanimate beings ; becauſe theſe continue perpe- 
tually in his occupation, and will not ſtray from his houſe or 
perſon, unleſs by accident or fraudulent enticement, in ei- 
ther of which caſes the owner does not loſe his property (a): 
in which our law agrees with the laws of France and Hol- 
land (b). The ſtealing, or forcible abduction, of ſuch pro- 
perty as this, is alſo felony ; for theſe are things of intrinſic 
value, ſerving for the food of man, or elſe for the uſes of 
huſbandry (c). But in animals $ ferae naturae a man can have 


no abſolute property. 


Or all tame and domeſtic animals, the brood belongs to 
the owner of the dam or mother; the Engliſh law agreeing 
with the civil, that“ partus ſequitur ventrem” in the brute 
creation, though for the moſt part in the human ſpecies it 
difallows that maxim. And therefore in the laws of England 
(d), as well as Rome (e), “ ſi eguam meam equus tuus pratg- 
© nantem fecerit, non eft tuum ſed meum quod natum eſt.“ And, 
for this, Puffendort () gives a ſenſible reaſon : not only be- 
cauſe the male is frequently unknown ; but alſo becauſe the 
dam, during the time of her pregnancy, is almoſt uſeleſs to 
the proprietor, and muſt be maintained with greater ex- 
pence and care: . wherefore as her owner is a loſer by her 
pregnancy, he ought to be the gainer by her brood. An 
exception to this rule 1s in the cafe of young cygnets; which 
belong equally to the owner of the cock and hen, and ſhall 
be divided between them (g). But here the reaſons of the 


(a) 2 Mod. 319. e. l. 
(b) Vis. in Inft. I. 2. tit. 1. 4. 16. Rea. 
(e) 1 Hal. P. C. 811, 812. (s) 7 Rep. 11, 


(d) Bro. Abr. lit. prepertie. 29. 
general 
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general rule ceaſe, and ** ceſſante ratione ceſſat et ipſa lex * 
for the male is well known, by his conſtant aſſociation with 
the female; and for the ſame reaſon the owner of the one 


doth not ſuffer more diſadvantage, during the time of preg» 


nancy and nurture, than the owner of the other, 


IT. OTHzR animals, that are not of a tame and domeſtic 


nature, are either not the objects of property at all, or elſe. 


fall under our other diviſion, namely that of qualified, li- 


mited, or ſpecial property: which is ſuch as is not in its na- 


ture permanent, but may ſometimes ſubſiſt, and at other 
times not ſubſiſt. In diſcuſſing which ſubject, I ſhall in the 


firſt place ſhew, how this ſpecies of property may ſubſiſt 


in ſuch animals, as are Jerae naturae, or of a wild nature; 


and then how it may ſubſiſt in any other things, when un- 


der particular circumſtances. 


FirsT then, a man may be inveſted with a qualified, but 


not an abſolute, property in all creatures that are ferae na- 
turae, either per induſiriam, propter impotentiam, or propter 


privilegium. 


1, A QUALIFIED property may ſubſiſt in animals ferae 
naturae, per induſlriam hominis : 
making them tame by art, induſtry, and education; or by 
ſo confining them within his own immediate power, that 
they cannot eſcape and uſe their natural liberty. And un- 
der this head ſome writers have ranked all the former ſpe- 
cies of animals we have mentioned, apprehending none to 
de originally and naturally tame, but only made fo by art 

and cuſtom: as horſes, ſwine, and other cattle ; which, if 
originally left to themſelves, would have choſen to rove up 
and down, ſeeking their food at lafge, and are only made do- 
meſtic by uſe and familiarity, and are therefore, ſay they, 
called manſueta, quaſi manui aſſueta. But however well this 
notion may be founded, abſtractedly conſidered, our law ap- 
prehends the moſt obvious diſtinction to be, between ſuch 
animals as we generally ſee tame, ard are therefore ſeldom, 


if ever, found wandering at 'arge, which it calls demitae na- 
| Bd4 » tarae; 


by a man's reclaiming and 
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turae; and ſuch creatures as are uſually found at liberty, 
which are therefore ſuppoſed to be more emphatically ferae 
naturae, though it may happen that the latter may be ſome- 
times tamed and confined by the art and induftry of man. 
Such as are deer in a park, hares or rabbets in an encloſed 
warren,. doves in a dove-houſe, pheaſants or partridges in 
2 mew, hawks that are fed and commanded;by their owner, 


and fiſh in a private pond or in trunks. Theſe are no long- 
er the property of a man, than while they continue in his 


keeping or actual poſſeſſion : but if at any time they regain 


their natural liberty, his property inſtantly ceaſes; unleſs 


they have animum revertendi, which is only to be known 
by their uſual cuſtom of returning (h). A maxim is borrow- 
ed from the civil law (i); © revertendi animum videntur deſi- 
« nere babere tunc, cum revertendi conſuetudinem deſeruerint.” 
The law therefore extends this poſſeſſion farther than the 
mere manual occupation; for my tame hawk that is purſu- 
ing his quarry in my preſence, though he is at liberty to go 
where he pleaſes, is nevertheleſs my property, for he hath 
animum revertendi. So are my pigeons, that are flying at a 
diſtance from their home (eſpecially the carrier kind), 
and likewiſe the deer that is chaſed out of my park or 


foreſt, and is inſtantly purſued by the keeper or foreſter : all 


which remain ſtill in my poſſeſſion, and I ſtill preſerve my 
qualified property in them. But if they ſtray without my 
knowledge, and do not return in the uſual manner, it is then 
lawful for any ſtranger to take them (x). But if a deer, or any 
wild animal reclaimed, hath a collar or other mark put upon 
him, and goes and returns at his pleaſure ;z or if a wild ſwan 
is taken, and marked and turned looſe in the river, the own- 
er's property in him till continues, and it is not lawful for a- 
ny one elſe to take him (I): but otherwiſe, if the Heer has 
been long abſent without returning, or the ſwan leaves the 
neighbourhood. Bees alſo are ferae naturae; but, when hi- 
ved and reclaimed, a man may have a qualified property in 
them, by the law of nature, as well as by the civil law (m) 


h) Bracton. I. 2. c. 1. 7 Rep. 1 1) Crompt. of courts. 167. Rep. 16, 
ki Inf. 2. 1. 15. * 005 Puff. l. 4. c. 6. F. 5. N. 2. 1. 14 
(k) Finch. L. 177. 


And 


, 
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And to the ſame purpoſe, not to ſay the ſame words, with 
the civil law, ſpeaks Bracton (n): occupation, that is, hiving 


or including them, gives the property in bees: for, though 


a ſwarm lights upon my tree, I have no more property in 
them till I have hived them, than I have in the birds which 
make their neſts thereon; and therefore if another hives 


them, he ſhall be their proprietor ; but a ſwarm, which fly 
from and out of my hive, are mine ſo long as I can keep them 
in ſight, and have power to purſue them; and in theſe cir- 
cumſtances no one elſe is entitled to take them. But it hath 


been alſo ſaid (o), that with us the only ownerſhip in bees 


is ratione ſoli; and the charter of the foreſt (p), which al- 


lows every freeman to be entitled to the honey found within 


his own woods, affords great countenance to this doctrine, 
that a qualified property may be had in bees, in conſidera- 
tion of the property of the ſoil whereon they are found, 


In all theſe creatures, reclaimed from the wildneſs of their 
nature, the property is not abſolute, but defeaſible : a proper- 
ty, that may he deſtroyed if they reſume their antient wild- 
neſs, and are found at large. For if the pheaſants eſcape 


from the mew, or the fiſhes from the trunk, and are ſeen 


wandering at large in their proper element, they become 
ferae naturae again; and are free and open to the firſt occu- 
pant that has ability to ſeiſe them. But while they thus con- 
tinue my qualified or. defeaſible property, they are as much 
under the protection of the law, as if they were abſolutely 
and indefeaſibly mine: and an action will lie againſt any man 
that detains them irom me, or unlawfully deſtroys them. 
It is alſo as much felony by common law to ſteal ſuch of 


them as are fit for food, as it is to ſteal tame animals (q): 


dut not ſo, if they are only kept for pleaſure, curioſity, or 


whim, as dogs, bears, cats, apes, parrots, and ſinging 
. birds (r); - becauſe their value is not intrinſic, but depend- 
ing only on the caprice of the owner (s): though it is ſuch 


(n) J. 2. c. 1.4. 3. (g) 1 Hal. P. C. 6 12. 

60) Bro. Abr. tit. Prepertie. 37. (r) Lamb. Eiren. 275. ' 
* cites 43 Edw. III. 24. (s) 7 Rep. 18. 3 laſt. tog. 
(p) Hen. III. c. 13. 
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an invaſion of property as may amount to a civil injury, 
and be redreſſed by a civil action (t). Vet to ſteal a reclaim. 
ed hawk is felony both by common law and ſtatute (u); 
which ſeems to be a relick of the tyranny of our antient 
ſportſmen. And, among our elder anceſtors the antient Bri- 
tons, another ſpecies of reclaimed animals, viz. cats, were 
looked upon as creatures of intrinſic value ; and the killing 
or ſtealing one was a grievous crime, and ſubjected the of- 
tender to a fine ; eſpecially if it belonged to the king's hauſe- 
hold, and were the cuſtos borrei regii, for which there was a 
very peculiar forfeiture (w). And thus much of qualified 
property in wild animals, reclaimed per induſtriam. 


2. A QUALIFIED property may alſo ſubſiſt with relation 
to animals ferae naturae, ratione impotentiae, on account of 
their own inability. As when hawks, herons, or other 
birds build in my tree?, or coneys or other creatures make 
their neſts or burrows in my land, and have young ones 
there; I have a qualified property in thoſe young ones, till 
ſuch time as they can fly, or run away, and then my proper- 
ty expires (x): but, till then it is in ſome caſes treſpaſs, and 
in others felony, for a ſtranger to take them away (y). For 
here, as the owner of the land has it in his power to do what 
he pleaſes with them, the law therefore veſts a property in 
him of the young ones, in the ſame manner as it does of the 
old ones if reclaimed and confined : for theſe cannot through 
weakneſs, any more than the others through reſtraint, uſe 
their natural liberty and forſake him. 


3. A MAN may, laſtly, have a qualified property in ani- 
mals ferae naturae, propter privilegium: that is, he may 
have the privilege of hunting, taking, and killing them, in 


(t) Bro. Abr. tit. Treſpaſs. 407, *© operiatuy.” Wotton, LL. Mall. 
(u) 1 Hal. P. C. g12. 1 Hawk. P. J. 3. c. 5. F. 5. An amercement ſimi- 
» C. 33. lar to which, fir Edward Coke tells _ 
(w) Si quis felem, horrei regii us (7 Rep. 18.) there antiently was: 
© cuſtodem, occrderit oe firs abſtu- for ſtealing ſwans; only ſuſpending 
© lerit, felis ſumma cauda ſuſpenda- them by the beak, inſtead of the tail. 
© tur, capite arcam — — et in (x) Carta de foreſt. 9 Hen. III. c. 13. 
* cam grana tritici effundantur, uſ- (y) 7 Rep. 1) Lamb. Eiren. 274. 


* guedum ſummitas caudac tritico co- 
| | excluſion 
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excluſion of other perſons. Here he has a tranſient proper- 
ty in theſe animals, uſually called game, ſo long as they con- 
tinue within his liberty (2); and may reſtrain any ſtranger 
from taking them therein: bũt the inſtant they depart into 
another liberty, this qualified property ceaſes. 'The manner, 
in which this privilege is acquired, will be ſhewn in a ſub- 
ſequent chapter. 


Tux qualified property which we have hitherto conſider- 


ed extends only to animals ferae naturae, when either re- 
claimed, impotent, or privileged. Many other things may 
alſo be the objects of qualified property. It may ſubſiſt in 
the very elements, of fire or light, of air, and of water. A 
man can have no abſolute permanent property in theſe, as 
he may in the earth or land; ſince theſe are of a vague and 
fugitive nature, and therefore can admit only of a precari- 
ous and qualified ownerſhip, which laſts ſo long as they are 
in actual uſe and occupation, but no longer. If a man dif. 
turbs another, and deprives him of the lawful enjoyment of 
theſe ; if one obſtructs another's antient windows (a), cor- 
rupts the air of his houſe or gardens (b), fouls his wa- 
ter (c), or unpens and lets it out, or if he diverts an anti- 
ent watercourſe that uſed to run to the other's mill or mea- 
dow (d); the law will animadvert hereon as an injury, and 
protect the party injured in his poſſeſſion. But the property 
in them. ceaſes the inſtant they are out of poſſeſſion : for, 
when no man is engaged in their actual occupation, they 
become again common, and every man has an equal right 
to appropriate them to his own uſe. 


TnxsE kinds of qualification in property depend upon the 
peculiar circumſtances of the ſubje& matter, which is not 
capable of being under the abſolute dominion of any proprie- 
tor. But property may alſo be of a qualified or ſpecial na- 
ture, on account of the peculiar circumſtances of the owner, 
when the thing itſelf is very capable of abſolute ownerſhip. 


(2) Cro. Car. 554. Mar. 48, f. (b) Bid. 59. Lutw. 92. 
Mod. 376. 12 Mod. 144. (c) 9 Rep. 59. 
(a) g Rep. 68. (t) 1 Leon. 273. Skinn. 3tg, 
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As in caſe of bailment, or delivery, of goods to another 
perſon for a particular uſe ; as to a carrier to convey to Lon- 
don, to an innkeeper to ſecure in his inn, or the like. 
Here there is no abſolute property in either the bailor or the 
bailee, the perſon delivering, or him to whom it is delivered : 
for the bailor hath only the right, and not the immediate 
poſſeſſion ; the bailee hath the poſſeſſion, and only a tem- 
porary right. But it is a qualified property in them both ; 
and each of them is entitled to an action, in caſe the goods 
be damaged or taken away : the bailee, on account of his 
immediate poſſeſſion; the bailor, becauſe the poſſeſſion of 
the bailee is, mediately, his poſſeſſion alſo (e). So alſo in 
caſe of goods pledged or pawned upon condition, either to 
repay money or otherwiſe ; both the pledgor and pledgee 
have a qualified, but neither of them an abſolute, property 
therein: the pledgor's property is conditional, and depends 
upon the performance of the condition of re-payment, Cc; 
and ſo too is that of the pledgee, which depends upon its 
non-performance (f). The ſame may be ſaid of goods diſ- 
treined for rent, or other cauſe of diſtreſs : which are in the 
nature of a pledge, and are not, at the firſt taking, the abſo- 
lute property of either the diſtreinor, or party diſtreined; 
but may be redeemed, or elſe forfeited, by the ſubſequent 
conduct of the latter. But a ſervant, who hath the care of 
his maſter's goods or chattels, as a butler of plate, a ſhep- 
herd of ſheep, and the like, hath not any property or poſ- 
ſeſſion either abſolute or qualified, but only a mere charge 
or overſight (g). 


 Havins thus conſidered the ſeveral diviſions of property 
in poſſeſſion, which ſubſiſts there only, where a man hath 
both the right and alſo the occupation of the thing; we will 
proceed next to take a ſhort view of the nature of property in 
action, or ſuch where a man hath not the occupation, but 
merely a bare right to occupy the thing in queſtion; the poſ- 
ſeſſion whereof may however be recovered by a ſuit or action 


fe) 1 Roll. Abr. 607. WP 
(& Cre. Jac. * (g) 3 laſt, 10 


at 
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at law: from whence the thing fo recoverable is called a 
thing, or choſe, in ation (h). Thus money due on a bond 
is a choſe in action; for the property in a debt veſts at the 
time of forfeiture mentioned in the obligation, but there is 
no poſſeſſion till recovered by courſe of law. If a man pro- 
miſes, or covenants with me, to do any a&, and fails in it, 
whereby J ſuffer damage; the recompence for this damage 
is a choſe in action; for though a right to ſome recompence 
veſts in me, at the time of the damage done, yet what and 
how large ſuch recompence ſhall be, can only be aſcertain- 
eld by verdict: and the poſſeſſion can only be given me by 
legal judgment and execution. In the former of theſe caſes 
the ſtudent will obſerve, that the property, or right of ac- 
tion, depends upon an expreſs contract or obligation to pay 
a ſtated ſum: and in the latter it depends upon an implied 
contract, that if the covenantor does not perform the act 
he engaged to do, he ſhall pay me the damages! ſuſtain by 
this breach of covenant. And hence it may be collected, 
that all property in action depends entirely upon contracts, 
either expreſs or itnplied; which are the only regular means 
of acquiring a cho/e in action, and of the nature of which 
we ſhall diſcourſe at large in a ſubſequent chapter. 


Ar preſent we have only to remark, that upon all con- 
tracts or promiſes, either expreſs or implied, and the infinite 
variety of caſes into which they are and may be ſpun out, 
the law gives an action of ſome ſort or other to the party in- 
jured in caſe of non-performance; to compel the wrong- 
doer to do juſtice to the party with whom he has contracted, 
and, on-failure of performing the identical thing he engaged 
to do, to render a ſatisfaction equivalent to the damage ſuſ- 
tained. But while the thing, or its equivalent, remains in 
ſuſpenſe, and the injured party has only the right and not the 
occupation, it is called a choſe in action; being a thing ra- 


(hh) The ſame idea, and the fame © _ (FF. 41. 1. $2.) And again: 
denomination, of property prevailed * aeque gent ednumerabitur etiam, /+ 
in the civil law. Rem in benis mſtris **quid oft- in attionibus, petitionibu;, 
« habere intelligimur, quotient ad re- © perſecutionibus. Nom et haec in beni: 


© ciperandam cam aftionem babes - * efſe videntur. (H. go. 16. 49.) 
ther 


wo — * x — — 
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ther in potentia than in eſſe : though the owner may have 
as abſolute a property of ſuch thingy. in action, as of * 


in poſſeſſion. 


AnD, having thus diſtinguiſhed the different degree or 
quantity of dominion or property to which things perſonal are 
ſubject, we may add a word or two concerning the time of 
their enjoyment, and the number of their owners; in confor- 
mity to the method before obſerved in treating of the pro- 
perty of things real. 


. FirsT,-3s to thei time of enjoyment. By the rules of the 
antient common law, there could be no future property, to 
take place in ex pectancy, created in perſonal goods and chat- 
tels; becauſe, being things tranſitory, and by many acci« 
dents ſubje& to be loſt, deſtroyed, or otherwiſe impaired, 
and the exigencies of trade requiring alſo a frequent circula- 
tion thereof, it would occafion perpetual ſuits and quarrels, 
and put a ſtop to the freedom of commerce, if ſuch limita- 
tions in remainder were generally tolerated and allowed. But 
yet in luſt wills and teſtaments ſuch limitations of perſonal 
goods and chattels, in remainder after a bequeſt for life, 
were permitted (i): though originally that indulgence was 
only ſhewn, when merely the w/e of goods, and not the 
goods themſelves, was given to the firſt legatee (k); the 
property being ſuppoſed to continue all the time in the exe- 
cutor of the deviſor. But now that diſtinction is diſregarded: 
and therefore if a man either by deed or will limits his books 
or furniture to A for life, with remainder over to B, this re- 
mainder is good. But, where an eſtate- tail in things perſo- 
nal is given to the firſt or any ſubſequent poſſeſſor, it veſts in 
him the total property, and no remainder- -over ſhall be per- 
mitted on ſuch a limitation (m). For this, if allowed, 
would tend to a perpetuity, as the deviſee or grantee in tail 
of a chattel has no method of barring the entail; and there- 
fore the law veſts in him at once the entire dominion of the 


i 2, 
bet 


(i) 1 Eau. Cal. abr. 360. (1) 2 ben. 206, 
{k) Mar, 106, lm) 1 FP. Wns.ngo, 
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goods, being analogous to the fee-ſimple which a tenant in 
tail may acquire in a real eſtate, 


NexrT, as to the number of owners. Things perſonal may 
belong to their owners, not only in ſeveralty, but alſo in 
joint-tenancy, and in common, as well as real eſtates, They 
cannot indeed be veſted in coparcenary ; becauſe they do not 
deſcend from the anceſtor to the heir, which is neceſſary to 
conſtitute coparceners. But if a horſe, or other perſonal 


chattel, be given to two or more, abſolutely, they are joint-. 


tenants hereof; and, unleſs the jointure be ſevered, the 
ſame doQrine of ſurvivorſhip ſhall take place as in eſtates of 
lands and tenements (n). And, in like manner, if the join- 
ture be ſevered, as by either of them ſelling his ſhare, the 
vendee and the remaining part-owner ſhall be tenants in 
common, without any jus accreſcendi or ſurvivorſhip (o). 
So alſo if 100/. be given by will to two or more, equally to be 
divided between them, this makes them tenants. in com- 
mon (p); as, we have formerly ſeen (q), the ſame words 
would have done, in regard to real eſtates, But, for the 


encouragement of» huſbandry and trade, it is held that a 
ſtock on a farm, though occupied jointly, and alſo a ſtock | 


uſed in a joint undertaking, by way of partoerſhip in trade, 
ſhall always be confidered as common and not as joint pro- 
periy; and there ſhall be no ſurvivorſhip therein (t). 


In) Litt. F. 2682. 1 Vern, 482. (q) pag. 193. 
(o) Litt. F. 321. (r) Vern. 217. Co. Litt. 182 


(p) 1 Equ. Caſ. abr. 292. 
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CHAPTER THE TWENTY SIXTH. 


Or TITLE ro THINGS PERSONAL 
ar OCCUPANCY. 


XK TE are next to conſider the title to things perſonal, or 


the various means of acquiring, and of loſing, ſuch 


property as may be had therein: both which conſiderations 
of gain and loſs ſhall be blended together in one and the ſame . 


view, as was done in our obſervations upon real property; 
ſince it is for the moſt part impoſſible to contemplate the one, 


without contemplating the other alſo. And theſe methods of 
acquiſition or loſs are principally twelve : 1. By.occupancy.. 
2. By prerogative. 3. By forfeiture, 4. By cuſtom. 5. By 


' ſucceſſion. 6. By marriage. /. By judgment. 8. By gift. 
9. By contract. 10. By bankruptcy. 11. By teſtament, 
12. By adminiſtration. POE 1 52 


AND, firſt, a property in goods and chattels may be acquir- 
ed by occupancy: which, we have more than once (a) remark- 
ed, was the original and only primitive method of acquiring 
any property at all; but which has ſince been reſtrained and 
abridged, by the poſitive laws of ſociety, in-order to maintain 
peace and harmony among mankind, For this purpoſe, by 
the laws of England, gifts and contracts, teſtaments, legacies, 
and adminiſtrations have been introduced and countenanced, 
in order to transfer and continue that property and poſſeſſion 


(a) See pag. 3. 8. 288. 


in 
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in things perſonal, which has once been acquired by the 
owner. And where ſuch things are found without any other 
owner, they far the moſt part belong to the king by virtue 
of his prerogative ; except in ſome few inſtances, wherein 


the original and natural right of occupaney is {till permitted 
to ſubſiſt, and which we are now to conſider. 


1. Tavs, in the firſt place, it hath been ſaid, that any 
body may ſeiſeto his own uſe ſuch goods as belong to an alien 
enemy (b). For ſuch enemies, not being looked upon as 
members of our ſociety, are not entitled during their ſtate 
of enmity to the benefit or protection of the laws; and 
therefore every man that has opportunity is permitted to 
ſeiſe upon their chattels, without being compelled as in 
other caſes to make reſtitution or ſatisfaction to the owner. 
But this, however generally laid down by ſome of our wri- 
ters, muſt in reaſon and juſtice be reſtrained to ſuch captors 
as are authorized by the public authority of the ſtate, re- 
fiding in the crown (e); and to fuch goods as are brought 
into this country by an alien enemy, after a declaration of 
war, without a ſafe- conduct or paſſport. And therefore it 
hath been held (d), that where a foreigner is reſident in 
England, and afterwards a war breaks out between his 
country and ours, his goods are not liable to be ſeiſed. It 
bath alſo been adjudged, that if an enemy take the goods of 
en-Engliſhman, which are afterwards retaken by another 
ſubje& of this kingdom, the former owner ſhall loſe his 
property therein, and it ſhall be indefeaſibly veſted in the 
ſecond taker ; unleſs they were retaken the ſame day, and 
the owner before ſun-ſet puts in his claim of property (e). 

Which is agreeable to the law of nations, as underſtood 
in the time of Grotius (f), even with regard to captures 
made at ſea; which were held to be the property of the 
captors . a poſſeſſion of twenty-four hours: though the 


modern authorities (g) require, that before the property 


(b) Finch. L. 198. (e) Bid. 


: 2. (Dos fond, Bk 
tit. er- ) Bynkerſh. gu. jur + 
feiture. g. 30.7 9 de Aſſacxr. nai. 68. * 
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can be changed, the goods muſt have been brought into 
port, and have continued a night intra pracſidia, in a place 
of ſafe cuſtody, ſo that all hope of recovering them is loſt. 


; AND, as in the goods of an enemy, ſo alſo in his perſon, a 
man may acquire a fort of qualified property, by taking him 
a priſoner in war (h); atleaſt till his ranſom be paid (j). And 
this doctrine ſeems to have been extended to negro- ſervants 
(1), who are purchaſed, when captives, of the nations with 
whom they are at war, and continue therefore in fome de- 
groe the property of their maſters who buy them: though, 
accurately ſpeaking, that property conſiſts rather in the per- 
petual ſervice, than in the body or perſon, of the captive (k). 


2. Tuvus again, whatever moveables are found upon the 
ſurface of the earth, or in the ſea, and are unclaimed by 
any owner, are ſuppoſed to be abandoned by the laſt propri- 
etor; and, as ſuch, are turned into the common ſtock and 
maſs of things: and therefore they belong, as in a ſtate of 
nature, to the firſt occupant or fortunate finder, unleſs 
they fall within the deſcription of waifs, or eſtrays, or 
wreck, or hidden treaſure; for theſe, we have formerly 
ſeen (), are veſted by law in the king, and form a part of 
the ordinary revenue of the crown. 


l 3. Tuus too the benefit of the elements, the ſight, the air, 


and the water, can only be appropriated by occupancy. If [ 
have an antient window overlooking my neighbour's ground, 
he may not ere@ any blind to obſtruct the light: but if [ 
build my houſe cloſe to his wall, which darkens it, I cannot 
compel him to demoliſh his wall; for there the firſt occu- 
pancy. is rather in him, than in me...If my neighbour makes 
a tan-yard, fo as to annoy and render leſs ſalubrious the air of 
Bro. Abr. tit. prepertie, 18. 7 quar idem H. redemptionem ſuam cum 


(j) We meet with a curious writ of pratfats A pro vita ſua ſalvanda fe- 
treſpaſs in the regiſter {102.) for break- * cerat, ſatisfaftum feet, detinut) 


iog .a man's houſe, and ſetting ſuch a © freg:t, et ipſum H. cepit et abduxit, 
utt abire permiſit, &c.“ 


pri-oner at large.“ Puare demum if- © wel quo wo 
« fus A. apud . (in qua idem A. (i) 2 Lev. 20. 

* quertlum I. Scetum fer ipſum A, de (k] Cacth. 396. Ld, Raym. 147 
fuerra Captum tenguam priſencm ſu- Salk, 667. . 

, quou/gue fit; de centum librir, per (I) Book I. ch. 8, 


my 
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my houſe or gardens, the law will furniſh me with a remedy; 
but if he is firſt in poſſeſſion of the air, and I fix my habi- 
tation near him, the nuiſance is of my own ſeeking, and muſt 
continue. If a ſtream be unoccupied, I may ere a mill 
thereon, and detain the water; yet not ſo as to injure my 
neighbour's prior mill, or his meadow : for he hath by the 
firſt occupancy acquired a property in the current. 


4. Wirn regard likewiſe to animals ferae naturae, all 
mankind had by the original grant of the creator a right.to 
purſue and take any fowl or inſeCt of the air, any fiſh or in- 
habitant pf the waters, and any beaſt or reptile of the field: 
and this natural right till continues in every individual, 
unleſs where it 1s reſtrained by the civil laws of-the country. 
And when a man has once ſo ſeiſed them, they become 
while living his qualified property, or, if dead, are ab/olutely 


his own : fo that to ſteal them, or otherwiſe invade this 


property, is, according to the reſpective values, ſometimes 
a criminal offence, ſometimes only a civil injury. The re- 
ſtrictions which are laid upon this right, by the laws of 
England, relate principally to royal fiſh, as whale and ſtur- 
geon, and ſuch terreſtrial, aerial, or aquatic animals as go un- 
der the denomination of game; the taking of which is made 
the excluſive right of the prince, and ſuch. of his ſubjeQs to 
whom he has granted the ſame royal privilege. But thoſe 


animals, which are not expreſsly ſo reſerved, are till liable 


to be taken and appropriated by any of the king's ſubjects, 
upon their own territories; in the ſame manner as they 
might have taken even game itſelf, till theſe civil prohibi- 
tions were iſſued: there being in nature no diſtinction be- 
tween one ſpecies of wild animals and another, between the 
right of acquiring property in a hare or a ſquirrel, in a par- 
tridge or a butterfly ; but the difference, at preſent made, 


ariſes merely from the poſitive municipal law. 


5. To this principle of occupancy alſo muſt be referred the 
method of acquiring a ſpecial perſonal property in eorn grow- 
ing on the ground, or other emblements, by any poſſeſor of 
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the land who hath ſown or planted it, whether he be owner 
of the inheritance in fee or in tail, or be tenant for life, for 
years, or at will: which emblements are diſtin from the 
real eſtate in the land, and ſubjeCt to many, though not all, 
the incidents attending perſonal chattels. They were devi- 
ſable by teſtament before the ſtatute of wills (m), and at the 
death of the owner ſhall veſt in his executor and not his heir: 
they are forfeitable by outlawry in a perſonal aQtion (n): and 
by the ſtature 11 Geo. II. c. 19. though not by the common 
law (o), they may be diſtreined for rent arrere. The reaſon 
for admitting the acquiſition of this ſpecial property, by te- 
nants who have temporary intereſts, was formerly given (p), 
and it was extended to tenants in fee, principally for the 
benefit of ther creditors : and therefore, though the emble- 
ments are aſſets in the hands of the executor, are forfeitable 
upon outlawry, and diſtreinable for rent, they are not in 
other reſpects conſidered as perſonal chattels; and, particu- 
larly, they are not the object of larciny, before they are ſe- 


vered from the ground (q). 


6. Tux doctrine of property ariſing from acceſſſan js allo 
grounded on the right of occupancy. By the Roman law, it 
any given corporeal ſubſtance received afterwards an acceſſi- 
on by natural or by artificial means, as by the growth of vege- 
tables, the pregnancy of apimals, the embroidering of cloth, 
or the converſion. of wood or metal into veflcls and utenſils, 
the original owner of the thing was intitled by his right of 
poſſeſſion to the property of it under ſuch its ſtate of im- 
provement (r): but if the thing itſelf, by ſuch operation, 
vas changed into a different ſpecies, as by making wine, oil, 
or bread, out of anather's grapes, olives, or wheat, it be- 
tonged to the new operator; who was only to make a ſatis- 
faction to the former proprietor for the materials, which he 
had ſo converted (s). And theſe doctrines are implicitly ca- 
pied and adopted by our Bracton (t), in the reign of King 


(m) Perk. Y. 512. (q) 3 Inſt. 109. | 
(no) Bro Abr. tit. emolements. 21. (r) iff. 2.1. 25.26. 31. E. 6.1.4 
« Rep. 116. (% In/t-2.1. 28, 34. | 
; (6) Koll. Abr. 665. „ (ij J. 2. c. 1 0 3. 


- (p) page 122. 146. | 
Henry 


* — — 
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Henry III; and have ſince been conſirmed by many reſolu- 
tions of the courts (u). It hath even been held, that if one 
takes away another's wife or fon, and cloathis them, after- 
wards the huſband or father retakes them back, the garmenis 
ſhall ceaſe to be the property of him who provided them, be- 
ing now annexed to the perſon of the child or woman (&). 


7. Bur in the cafe of confuſion of goods, where thoſe of 
two perſons are ſo intermixed, that the ſeveral portions can 
be no longer diſtinguiſhed, the Englith law partly agrees. 
with, and partly differs from, the civil. If the intermixture 
be by conſent, I apprehend that in both laws the proprietors 
have an intereſt in common, in proportion to their reſpective 
ſhares (x). But, if one wiltully intermixes his money, corn, 
or hay, with that of another man, without his approbation 
or knowledge, or cafts gold in like manner into another's 
melting- pot or crucible, the civil law, though it gives the 
fole property of the whole to him who has not interfered in 
the mixture, yet allows a fatisfaQtion to the other for what 
he has ſo improvidently loſt-(y). But our law, to guard 
againſt fraud, allows no remedy in ſuch a caſe; but gives 
the intire property, without any account, to him, whoſe 
original dominion is invaded, and endeavoured to be ren- 
dered uncertain, without his own conſent (z), 


8. Turn is ſtill another ſpecies of property, which be- 
ing grounded on laboar and invention, is more properlyredu- 
cible to the head of occupancy than any other; ſince the 
right of occupancy itſelf is ſuppoſed by Mr. Locke (a), and 
many others (b), to be founded on the perſonal labour of the 
occupant. And this is the right, which an author may be ſup- 
poſed to have in his own original literary compoſitions : ſo that 
no other perfon without his leave may publiſh or make profit 
of the copies. When a man by the exertion of his rational 
powers has produced an original work, he has clearly a right 


(u) Bro. Abr. fit. propertie. 23. Moor, (2) 8 38. 2 Bulſtr. 32g; 2. Vera. 
10. Poph. 38. 

CW) Moor. 214. (a) on — part 2. ch. 5. 

(x) ft. 2. 1. 27, 28; 1 Vern. 217, (b) See page 8. 
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to diſpoſe of that identical work as he pleaſes, and any at- 
tempt to take it from him, or vary the diſpoſition he has 
made of it, is an invaſion of his right of property. Now 
the identity of a literary compoſition conſiſts intirely in the 
ſentiment and the language ; the ſame conceptions, cloathed 
in the ſame words, muſt neceſſarily be the ſame compoſi- 
tion: and whatever method be taken of conveying that com- 
poſition to the ear or the eye of another, by recital, by wri- 
ting, or by printing, in any number of copies, or at any pe- 
riod of time, it is always the identical work of the author 
which is ſo conveyed; and no other man can have a right 
to convey or transfer it without his conſent, either tacitly 
or expreſsly given. This conſent may perhaps be tacitly 
given, when an author permits his work to be publiſhed, 
without any reſerve of right, and without "ſtamping on it 
any marks of ownerſhip: it is then a preſent to the public, 
like the building of a church, or the laying out a new high- 
way: but, in caſe of a bargain for a ſingle impreſſion, or a 
ſale or gift of the copyright, the reverfion is plainly con- 


tinued in the original proprietor, or the whole property 
transferred to another. 


Tux Roman law adjudged, that if one man wrote any 
thing, though never ſo elegantly, on the paper or parchment 
of another, the wiiting ſhould belong to the original owner 
of the materials on which it was written (c) : meaning cer- 
tainly nothing more thereby, than the mere mechanical ope- 
ration of writing, for which it direQed the ſcribe to receive 
a ſatisfaQtion ; eſpecially as, in works of genius and inven- 
tion, ſuch as a picture painted on another man's canvas, the 
ſame law (d) gave the canvas to the painter, We find no 
other mention in the civil law of any property in the work; 
of the underſtanding, though the ſale of literary copies, for 
the purpoſe of recital or multiplication, is certainly as anti- 
ent as the times of Terence (e), Martial (f), and Statius (g). 


(e) $i in chartis membraniſve tuis (e] Prol. in Eunuch, 20. 
carmen vel hiſtcriam wel erationem Ti- (f) Epigr. i. 67. iv, 72. xiii. 3. xiv. 
tius ſcritſerit. hujus corporit non Titius 194 _ 
fed tu deminus eſſe videris. Il. 2. 1. 33. (g) Jv. vii. 83, 
(d) Vid. F. 34. \ | ' 
a ä Neither 


xiv, 
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Neither with us in England hath there been any dire& de- 
termination upon the right of authors at the common law. 
But much may be gathered from the frequent in junctions of 
the court of chancery, prohibiting the invaſion of this pro- 
perty : eſpecially where either the injunctions have been per- 
petual (h), or have related to unpubliſhed manuſcripts (i), or 
to ſuch antient books, as were not within the proviſions of 
the ſtatute of queen Anne (k). Much may alſo be collected 


from the ſeveral legiſlative recognitions of copyrights (); 


and from thoſe adjudged caſes at common law, wherein the 
crown hath been conſidered as inveſted with certain prero- 
gative copyrights (m) ; for, if the crown is capable'of an ex- 
cluſive right in any one book, the ſubjeA ſeems alſo capa- 
ble of having the ſame right in another. 


Bur, excluſive of ſuch copyright as may ſubſiſt by the 
rules of the common law, the ſtatute 8 Ann. c. 19. hath pro- 
tected by additional penalties the property of authors and 


their aſſigns for the term of fourteen years; and hathdireQ- 


ed that if, at the end of that term, the author himſelf be liv- 


ing, the right (ball then return to him for another term of 


the ſame duration: and a ſimilar privilege is extended to 
the -inventors of prints and engravings, for the term of 
fourteen years, by the ſtatute 8 Geo. 2. c. 13. Both which 
appear to have been copied from the exception in the ſla- 
tute of monopolies, 21 Jac. I. c. 3. which allows a royal pa- 
tent of privilege to be granted for fourteen years to 
any inventor of a new mannſaQure, for the ſole working 
or making of the ſame; by virtue whereof a temporary 
property becomes veſted in the patentee (n). And the ſta- 
tute 12 Geo. II. c. 36. hath alſo ſuperadded other penalties 
and forfeitures, in caſe any book firſt compoſed or written, 
and printed in Great Britain, ſhall he reprinted abroad, 
and imported for fale into this kingdom. 1 


(h) Knaplock v. Curl. 9 Nov. 1722. 
Viner Abr. tit. Books. pl. 3.— Baller 
v. Watſon. 6 Dec. 1737. 

(i) Webb v. Roſe. 24 May 1739.— 
Pope v. Curl. 6 Jun. 1741.—Forteſter 


v. Waller, 13 Jun. 174. — Duke of 


Queer ſbury v. Shebbeate. 31 July 
17 


5 8. ; 
A) Knapleck v. Curl. before cited 


Eyre y. Walker. 9 Jun. 17253.— 


Motte v. Faulkner. 28 Nov, 1736 — 
Waithive v. Walker. 27 Jan. 1736.— 
Tonſon v. Walker. 12 May 1739. and 
30 Apr. 762 


AD. 16.49. c. Co Scobell. 92. 13. 
& 14 Car. II. c. 33. 10 Ann. c. 19. F. 
112. 6 Geo III. c. 12. $. 46. 
(m) Cart. 69. 1 Mod. 257. 4 Burr. 
661. 

(n) 1 Vern. 62. 
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CHnayrER THE TWENTY SEVENTH. 


Or TITLE xv PREROGATIVE, any 
FORFEITURE, 


SECOND method of acquiring property in perſonal 
chattels is by the king's prerogative : whereby a right 
may accrue either to the crown itſelf, or to ſuch as claim un- 
der the title of the crown, as by grant or by preſcription. 


Boer in the firſt place are all tributes, taxes, and cuſſoms; 

whether conſtitutionally inherent in the crown, as flowers 
of the prerogative and branches of the cen regalis or an- 
tient royal revenue, or whether they be occaſionally crea- 
ted by authority of parliament; of both which ſpecies of 
revenue we treated largely in the former volume. In theſe 
the king acquires and the ſubjeQ loſes a property the in- 
ſtant they become due: if paid, they are a ch9/e in poſſeſ- 
ſion; if unpaid, a choſe in action. Hither alſo may be re- 
ferred all forfeitures, fines, and amercements due to the 
king, which accrue by virtue of his antient prerogative, 
or by particular modern ſtatutes : which revenues created 
by ſtatute do always aſſimilate, or take the ſame nature, 
with the antient revenues; and may therefore be looked 
upon as ariſing from a kind of artificial or ſecondary prero- 
gative. And, in either caſe, the owner of the thing for- 
feited, and the perſon fined or amerced, do loſe and part 
with the property of the forfeiture, fine, or amercement, 
the inſtant the king or his grantee acquires it. 


IN 
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In theſe ſeveral methods of acquiring property by prero- 
gative there is alſo this peculiar quality, that the king cannot 
have a joint property with any perſon in one entire chattel, 
or ſuch a one as is not capable of diviſion or {eparation z 
but where the titles of the king and a ſubject concur, the 
king ſhall have the whole: in like manner as the king can, 
neither by grant nor contract, become a joint-tenant of a 
chattel real with another perſon{a); but by ſuch grant or 
contract ſhall become intitled to the whole in ſeveralty. 
Thus, if a horſe be given to the king and a private perſon, 
the king ſhall have the ſole property: if a bond be made to 
the king and a ſubject, the king ſhall have the whole penalty; 
the debt or duty being one ſingle chattel (b): and ſo, if two 
perſons have the property of a horſe between them, or 
have a joint debt owing them on bond, and one of them 
aſſigns his part to the king, or 1s attainted, whereby his moi- 
ety is forfeited to the crown ; the king ſhall have the en- 
tire horſe, and the entire debt (c). For, as it is not con- 
ſiſtent with the dignity of the crown to be partner with a, 
ſubject, ſo neither does the king ever lole his right in any 
inſtance; but, where they interfere, his is always preferred 
to that of another perſon (d): from which two principles it 
is a neceſſary conſequence, that the innocent, though un- 
fortunate, partner, mult loſe his ſhare in both the debt and 
the horſe, or in any other chattel in. the ſame circum- 
ances, 93 


| Tunis doQrine has no opportunity to take place in certain 
other inſtances of title by prerogative, that remain to be men- 
tioned ; as the chattels thereby veſted are originally and ſole- 
ly veſted in the crown, without any transfer or derivative. 
aſſignment either by deed or law from any former proprietor. 
Such is the acquiſition of property in wreck, in treaſure- 
trove, in waifs, in eſtrays, in royal fiſh, in ſwans, and the 
like; which are not transferred to the ſovereign from any 


(a) See page (c) Cro. Eliz. 263. Plowd. 323. 
(b) Fitz. Y K Sette. 38. Plowd. Finch. Law. 178. 10 Mod. 245. 


443. (d) Co. Liit. 30. 
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former owner, but are originally Inberent in him by the rules 
of law, and are derived to particular ſubjects, as royal fran- 
chiſes, by his bounty. Theſe are aſcribed to him, partly 
vpon the particular reaſons mentioned in the eighth chapter 
of the former book; and partly upon the general principle of 
their being bona vacantia, and therefore veſted in the king, as 
Vell to preſerve the peace of the public, as in truſt to employ 
them for the-ſafety and ornament of the commonwealth. 


- 


Wrrn regard to the yrerogative copyrights, which were 
mentioned in the preceding chapter, they are held to be 
veſted in the crown upon different reaſons. Thus, 1. The 
king, as the executive magiſtrate, has the right of pro- 
mulging to the people all acts of ſtate and government. 
This gives him the excluſive privilege of printing, at his 
own preſs, or that of his grantees, all as of parliament, pro- 
clamations, and orders of council. 2. As ſupreme head of the 
church, he hath a right to the publication of all /iturgies 
and books of divine ſervice, 3. He hath a right by pur- 
chaſe to the copies of ſuch law-books, grammars, and other 
compoſitions, as were compiled or tranſlated at the expence 
of the crown. And upon theſe two laſt principles the ex- 
cluſive right of printing the tranſlation of the 5713 is foun- 
ded. © 4. Almanacks have been ſaid to be prerogative-copies, 
either as things derelict, or elſe as being ſubſtantially no- 
thing more than the calendar prefixed to our liturgy (e). 
And indeed the regulation of time has been often conſidered 
as a matter of ſtate. The Roman faſti were under the care 
of the pontifical college: and Romulus, Numa, and Julius 
Czſar, ſucceſſively regulated the Roman calendar. 


THERE ſtill remains another ſpecies of prerogative proper- 
ty, founded upon a very different principle from any that 
have been mentioned before; the property of ſuch animals 
ferae naturae, as are known by the denomination of game, 
with the right of purſuing, taking, and deſtroying them : 
which 1s veſted in the king alone, and from him derived'to 


(e) 1 Mod. 257, 


ſuch 
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ſuch of his ſubjeQs as have received the grants ol a chaſe, a 
park, a free warren, or free fiſhery. This may lead us into 
an enquiry concerning the original of theſe franchiſes, or 
royalties, on which we touched a little in a former chapter 
(f); the right itſelf being an incorporeal hereditament, 
though the fruits and profits of it are of a perſonal nature. 


In the firſt place then we have already ſhewn, and indeed 
it cannot be denied, that by the law of nature every man, 
from the prince to the peaſant, has an equal right of purſu- 
ing, and taking to his own uſe, all ſuch creatures as are ferae 
nalurae, and therefore the property of no body, but liable to 
be ſeiſed by the firſt occupant. And ſo it was held by the 
imperial law, even ſo late as Juſtinian's time: “ ferae igitur 
56 beſtiae, et volucres, et omnia animalia quae mari, coelo, et ter- 
* ra naſcuntur, ſimul atque ab aliguo capta fuerint, jure gen- 
* tium ſtatim illius eſſe incipiunt. Quod enim nullius efl, id na- 
« turali ratione occupanti conceditur (g). But it follows from 
the very end and conſtitution of ſociety, that this natural 
right, as well as many others belonging to man as an indivi- 
dual, may be reſtrained by poſitive laws enacted for reaſons 
of (late, or for the ſuppoſed benefit of the community. This 
reſtriction may be either with reſpeQ to the place in which 
this right may, or may not, be exerciſed ; with reſpect to 
the animals that are the ſubject of this right; or with reſpe& 
| to the perſons allowed or forbidden to exerciſe it. And, in 
conſequence of this authority, we find that the municipal 
laws of many nations have exerted ſuch power of reſtraint; 
have in- general forbidden the entering on another man's 
grounds, for any cauſe, without the owner's leave; have ex- 
tended their pratection to ſuch particular animals as are uſu- 
ally the objects of purſuit; and have inveſted the preroga- 
tive of hunting and taking ſuch animals in the ſovereign of 
the ſtate only, and ſuch as he ſhall authorize (h). Many rea- 
ſons have concurred for making theſe conſtnutions : as, 1. 
For the encouragement of agriculture and improvement of 
lands, by giving every man an excluſive dominion over his 


(f) pag. 38. F (h) Paff. L. N. I. 4. c. 6. J. g. 
. N ; . 
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own ſoil. 2. For preſervation of the ſeveral ſpecies of theſe 
animals which would ſoon be extirpated by a general liber- 
ty. 3. For prevention of idlenefs and diſſipation in huſband. 
men, artificers, and others of lower rank; which would 
be the unavoidable conſequence of univerſal licence. 4. For 
preventing of popular inſurrections and reſiſtance to the go. 
vernment by difarming the bulk of the people (i): which 
Jaſt is a reaſon oftener meant, than avowed, by the makers 
of foreſt, or game laws. Nor, certainly, in theſe prohibi- 
tions is there any natural injuſtice, as ſome have weakly 
enough ſuppoſed: ſince, as Puffendorf obſerves, the law 
does not hereby take from any man his preſent property, or 
what was already his own, but barely abridges him of one 
means of acquiring a future property, that of occupancy ; 
which indeed the law of nature would allow him, but of 
which the laws of ſociety have in moſt inftances very juſtly 
and reaſonably deprived him, 


Ver, however defenſible theſe proviſions i in general may 
be, on the footing of reaſon, or juſtice, or civil policy, we 
muſt notwithſtanding acknowlege that, in their preſent 
ſhape, they owe their immediate original to ſlavery. It is not 
till after the irruptionof the northern nations into the Roman 
empire, that we read of any other prohibition, than that na- 
tural one of not ſporting on any private grounds without the 
owner's leave; and another of a more ſpiritual nature, 
which was rather a rule of eccleſiaſtical diſcipline, than a 
branch of municipal law. The Roman or civil law, though 
it knew no reſtriction as to perſons or animals, ſo far regarded 
the article of place, that it allowed no man to hunt or ſport 
upon another's ground, bat by conſent of the owner of the 
ſoil. © Qui alienum fundum ingreditur, venandi aut aucupandi 
« gratia, proteſt a domino probiberi ne ingrediatur (x).“ For if 
there can, by the law of nature, be any inchoate imperfect pro- 
perty ſuppoſed in wild animals before they are taken, it ſeems 
moſt reaſonable to fix ĩt in him upon whoſe land they are found. 


And as to the other reſtriction, which relates to perſons and not 


(i) Warburton's alliance, 344. (*) Int. 2. 1. C 13. 
; to 
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to place, the pontifical or canon law (|) interdicts © ven 
©« ftiones, et ſylvaticas Vagationes cum canibus, et accipitribus*”? 
to all clergymen without diſtinction; grounded on a faying of 
St. Jerom (m), that it never is recorded that theſe diverſions 
were uſed by the ſaints, or primitive fathers. And the ca- 
nons of our Saxon church, publiſhed in the reign of king 
Edgar (n), concur in the ſame prohibition : though our ſe- 
cular laws, at leaſt aſter the conqueſt, did even in the times 
of popery diſpenſe with this canonical impediment; and ſpi- 
ritual perſons were allowed by the common law to hunt fer 
their recreation, in order to render them fitter for the perfor- 
mance of their duty: as a confirmation whereof we may 
obſerve, that it is to this day a branch of the king's prero- 
gative, at the death of every biſhop, to have his kennel of 
hounds, ar a compoſition in lieu thereof (o). 


Bur, with regard to the riſe and original of our preſent 
civil prohibitions, it will be found that all foreſt and game 
laws were introduced into Europe at the ſame time, and by 
the ſame policy as gave birth to the feodal ſyſtem; when 
thoſe ſwarms of barbarians iſſued from their northern hive, 
and laid the foundation of moſt of the preſent kingdoms of 
Europe, on the ruins of the weſtern empire. For when a 
conquering general came to ſetile the occonomy of a van- 
quiſhed country, and to parcel it out among his ſoldiers or 
feudatories, who were to render him military ſervice for 
ſuch donations; it behoved him, in order to fecure his new 
acquiſition, to keep the ruſtici or natives of the county, 
and all who were not his military tenants, in as low a con- 
dition as poſſible, and eſpecially to prohibit them the uſe of 
arms, Nothing could do this more effeQually than a prohi- 
bition of hunting and ſporting: and therefore it was the 
policy of the conqueror to referve this right to himſelf, and 
ſuch on whom he ſhould beſtow it; which were only his 
capital feudatories, or greater barons. And accordingly we 
find, in the feudal conſtitutions (p), one and the ſame law 


(1) Deeretal. I. 5. tit, 14 e. 4. () 4. laſt. 309. 
m] Decget. part. 1. diff: 34. l 1. (p) Fe. d. l. 2. tit. 25. F. 8. 
{a} aal. 64, 
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prohibiting the ici in general from carrying arms, and alſo 
proſeribing the uſe of nets, ſnares, or other engines for 
deſtroying the game. This excluſive privitege well ſuited 
the martial geniits of the conquering troops, who delighted 
in a ſport (q) which in its purſuit and ſlaughter bore ſome 
refemblance to war. Vita omnis, (ſays Czfat, ſpeaking of 
the antient Germans) in venationibus atque in ſtudiis rei mili- 
faris conſiſtit (rr). And Tacitus in like manner obſerves, that 
quoties' bella non ineunt, multum venatibus, plus per otium 
trunſigunt (s). And indeed, like ſome of their madern ſuc- 
ceſſors, they had no other amuſement to entertain their va- 
cant hours; they deſpiſing all arts as effeminate, and hav- 
ing no other learning, than was couched-in ſuch rude dit- 
ties, as were ſung at the ſolemn carouſals which ſucceeded 
theſe antient huntings: And it is remarkable that, in thoſe 
nations where the feodal policy remains the moſt corrup- 
ted, the foreſt or game laws continue in their higheſt rigour, 
In France all game is properly the king's; and in ſome 
parts of Germany it is death for a peaſant to be found hunt- 
ing in the woods of the nobility (t). 


Wir n us in England alſo, hunting has ever been eſteem- 
ed a moſt princely diverſion and exerciſe. The whole 
iſland was repleniſhed with all ſorts of game in the times of 
the Britons; who lived in a wild and paſtoral manner, with- 
out incloſing or improving their grounds, and derived much 
of their ſubſiſtence from the chaſe, which they all enjoyed 
in common, But when huſbandry took place under the 
Saxon government, and lands began to be cultivated, im- 
proved, and encloſed, the beaſts naturally fled into the 
woody and deſert tracts; which were called the foreſts, and, 
having never been diſpoſed of in the firſt diſtribution of lands, 
were therefore held to belong to the crown. Theſe were 
filled with great plenty of game, which our royal ſportſ- 

(q) Io the laws of Jenghiz Khan, their receſs from war. (Mod. Univ. 
founder of the Mogul and Tartariaa Hiſt. iv. 468.) 
empire, publiſhed A. D. 120g. there (r) De bell. Gall. I. 6. c. 20. 
is one which prohibits the killing of (ss) c. 16. wa; 
all game from March to October; (t) Mattheus de Crimin, c. 3. tit. t. 
that the court and ſoldiery might find Carpzov. Fractic. Saxonic, p. 4. c. 84. 
plenty enough in the winter during 


men 


Ch. 27. of THINGS. 415 

men reſerved for their own diverſion, on pain of a pecuni- 
ary forfeiture for ſuch as interfered with their ſovereign. 
But every freeholder had the full liberty of ſporting upon his 
ownterritories,provided he abſtained from the king'sforeſtsr 
as is fully expreſſed in the laws of Canute (v), and of Ed- 
ward the confeſſor (u); “ fit quilibet homo dignus venatione 
« ſua, in ſylva, et in agris, ſibi propriis et in dominio ſua: et 
« abſtineat emnis homo a venariis regis, ubicunque pacem eic 
« babere voluerit:“ which indeed was the antient law of the 
Scandinavian continent, from. whence Canute probably de- 
rived it. © Cuique enim in proprio ſundo . feram que- 
bus mods venari permiſſum (w).” 


"However, upon the Norman conqueſt, a new doctrine 
took place; and the right of purſuing and taking all beaſts 
of chaſe or venary, and ſuch other animals as were account- 
ed game, was then held to belong to the king, or to ſuch 
only as were authorized under him. And this, as well up- 
on the principles of the feodal law, that the king is the ulti- 
mate proprietor of all the lands in the kingdom, they being 
all held of him as the chief lord, or lord paramount of the 
fee; and that therefore he has the right of the univerſal 
ſoil, to enter thereon, and to chaſe and take ſuch creatures 
at his pleaſure: as alſo upon another maxim of the com- 
mon law, which we have frequently cited and illuſtrated, 
that theſe animals are bona vacantia, and, having no other 
owner, belong to the king by his prerogative. As therefore 
the former reaſon was held to veſt in the king a right to 
purſue and take them any where; the latter was ſuppoſed to 
give the king, and ſuch as he ſhauld authorize, a ** and 
excluſroe right. 


Tuis right, thus newly veſted in the crown, was exerted 
with the utmoſt rigor, at and after the time of the Norman 
eſtabliſhment; not only in the antient foreſts, but in the 
new ones which the conqueror made, by laying together 


(v) 4 57. | oh) Stiernhook, de jure Sueen, 1. 2. c.. 
(u] c. 36. | 


vaſt 
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vaſt tracts of country, depopulated for that purpoſe, and te- 
ſerved ſolely for the king's royal diverſion; in which were 
exerciſed the moſt horrid tyrannies and oppreſſions, under 
colour of foreſt law, for the ſake of preſerving the beaſts 
of chaſe; to kill any of which, within the limits of the 
foreſt, was as penal as the death of a man. And, in pur- 
ſuance of the ſame principle, king John laid a total inter- 
dict upon the winged as well as the fourfooted creation: 
& capturum avium per ſotam Angliam interdiuit (x).“ The 
cruel and inſupportable hardſhips, which theſe foreſt laws 
created to the ſubjeft, oecaſioned our anceſtors to be as zea- 
lons for their reformation, as for the relaxation of the feodal 
rigors and the ather exactions introduced by the Norman 
family; and accordingly we find the immunities of carta 

die foreſia as warmly contended for, and extorted from the 
king with as much difficulty, as thoſe of magna carta itfelft 
By this charter, confirmed in parliament (y), many foreſts 
were diſaffoteſted, or ſtripped of their oppreſſive privileges, 
and regulations were made in the regimen of ſuch as remain- 
ed; particularly (2) killing the king's deer was made no 
longer a capital offence, but only puniſhed by fine, i impri- 
ſonment, or abjuration of the realm. And by a variety of 
ſubſequent ſtatutes, together with the long acquieſcence of 
the” crown without exerting the foreſt laws, this preroga- 
tive is now become no longer a grieyance to the ſubſect. 


1 


Bor, as the king reſerved to himſelf the forefts for his 
own excluſive diverſion, fo he granted out from time to 
time other tracts of land to his fubjeQs under the names of 
chaſes or parks (a); or gave them lie ence to make ſuch in their 
own grounds; which indeed are ſmaller foreſts, in the 
bands of a ſubjed, but not governed by the foreſt laws: 
and by the common law no perſon is at liberty to take or 
kill any beaſts of chaſe, but ſuch as hath an antient chaſe 
or park; unleſs they be alſo beaſts of prey. 


x) M. Paris. 303 (2) cap. 10. 
y) 9. Hen, III. (a) See pag. 38. 
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As to all inferior ſpecies of game, called beaſts and fowls 
of warren, the liberty of taking or killing them is another 
franchiſe or royalty, derived likewiſe from the crown, and 
called free warren; a word which ſignifies preſervation or 
cuſtody : as the excluſive liberty of taking and killing fiſh in 
a public ſtream or river is called a free fiſhery; of which 
however no new franchiſe can at preſent be granted, by the 
expreſs proviſion of magna carta, c. 16 (b). The principal 
intention of granting a man theſe franchiſes or liberties was 
in order to protect the game, by giving him a ſole and ex- 
cluſive power of killing it himſelf, provided he prevented 
other perſons. And no man, but he ou has a chaſe or free 
warren, by grant from the crown, /or preſcription which 
ſuppoſes one, can juſtify hunting or ſporting upon another 
man's ſoil; nor indeed, in thorough ſtrictneſs of common 


law, either hunting or ſporting at all. 


Howrvxx novel this doctrine may ſeem, it is a regular 
conſequence from what has been before delivered ; that the. 
ſole right of taking and deſtroying game belongs excluſively 
to the king. This appears, as well from the hiſtorical de- 
duction here made, as becauſe he may grant to his ſubje&s 
an excluſive right of taking them; which he could not do, 
unleſs ſuch a right was farſt . in himſelf. And henee 
it will follow, that no perſon whatever, but he who has 
ſuch derivative right from the crown, is by common law en- 
titled to take or kill any beaſts of chaſe, or other game what- 
ſoever. It is true, that by the acquieſcence of the crown, 
the frequent grants of free warren in antient times, and the 
introduction of new penalties of late by certain ſtatutes for 
preſerving the game, this excluſive prerogative of the king 
is little known or conſidered; every man, that js exempted 
from theſe modern penalties, Lobing upon himſelf ; as at liber- 

to do what he pleaſes with the game: whereas the con- 
trary is ſtrictly true, that no man, however well qualified 
he may vulgarly be eſteemed, has a right to encroach on the 


| (b) unn. 6.3 2. See pag. 39. 
Vol. II. D d royal 
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royal prerogative by the killing of game, unleſs he can ſhew 
a particular grant of free warren ; or a preſcription, which 
preſumes a grant; or ſome authority under an act of parli- 
ament. As for the latter, I know but of two inſtances where- 
in an expreſs permiſſion to kill game was ever given by ſta- 
tute; the one by 1 Jac, I. c. 27. altered by ) Jac. I. c. 11. 
and virtually repealed by 22 & 23 Car. II. c. 25. which 
gave authority, ſo long as they remained in force, to the 
owners of free warren, to lords of manors, and to all free- 
holders having 401. per annum in lands of inheritance, or 
80 J. for life or lives, or 400 J. perſonal eſtate, (and their 
lervants) to take partridges and pheaſants upon their own 
or their maſter's free warren, inheritance, or freehold : the 
other by 5 Ann. c. 14. which empowers lords and ladies of 
manors to appoint gamekeepers to kill game for the uſe of 
ſuch lord or lady; which with ſome alterations ſtill ſubſiſts, 
and plainly ſuppoſes ſuch power not to have been in them 
before. The truth of the matter is, that theſe game laws 
(of which we ſhall have occaſion toſpeak again in the fourth 
book of theſe commentaries) do indeed.qualify nobody, ex- 
cept in the inſtance of a gamekeeper, to kill game; but only 
to ſave the trouble and formal proceſs of an action by the 
perſon injured, who perhaps too might remit the offence, 
theſe ſtatutes inflict additional penalties, to be recovered ei- 
ther in a regular or ſummary way, by any of the king's ſub- 
jects, from certain perfons of inferior rank who may be found 
offending in this particular. But it does not follow that per- 
ſons, excuſed from theſe additional penalties, are therefore 


outhorifed to kill game. The circumſtances, of having 1091. 


per annum, and the reſt, are not properly qualifications, but 
exemptions. And theſe perſons, ſo exempted from the pe- 
nalties of the game ſtatutes, are not only liable to actions 
of treſpaſs from the owners of the land; but alſo, if the 
Kill game within the limits of any royal franchiſe, they are 
liable to the actions of ſuch who may have the right of 
chaſe or free warren therein, 


— 


UroNn 
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Uron the whole it appears, that the king, by his prero- 


gative, and ſuch perſons as have, under his authority, the 


royal ſranchiſes of chaſe, park, free warren, or free fiſhery, 
are the only perſons, who may acquire any property, howe- 
ver fugitive and tranſitory, in theſe animals ferae naturaes 
while living ; ; which is ſaid to be veſted in them, as was ob- 
ſerved in a former chapter, propter privilegium. And it muſt 

alſo be remembered, that ſuch perſons as may lawfully hunt, 
fiſh, or fowl, ratione privilegii, have (as has been ſaid) only 


a qualified property in theſe animals; it not being abſolute 


or permanent, but laſting only ſo long as the creatures remain 
within the limits of ſuch reſpeQiye franchiſe or liberty, and 
ceaſing the inſtant they voluntarily paſs out of it. It is held 
indeed, that if a man ſtarts any game within his own grounds, 
and follows it into another's, and kills it there, the property 
ramains in himſelf (c). And this is grounded on reaſon. and 
natural juſtice (d): for the property conſiſts in the poſſeſſi- 
on; which poſſeſſion commences by the finding it in his 
own liberty, and is continued by the immediate purſuit. 
And ſo, if a ſtranger ſtarts game in one man's chaſe or free 
warren, and hunts it into another liberty, the property con- 
tinues in the owner of the chaſe or warren; this property 
ariſing from privilege (e), and not being changed by the a& 
of a mere ſtranger. Or if a man ſtarts game on another's pri- 
vate grounds and kills it there, the property belongs to him 
in whoſe ground it was killed, becauſe it was alſo ſtarted 
there (f); this property ariſing ratione ſoli. Whereas if, 
after being ſtarted there, it is killed in the grounds of a third 
perſon, the property belongs not to the owner of the firſt 
ground, becauſe the property is local; nor yet to the owner 

of the ſecond, becauſe it was not ſtarted i in his ſoil; but it 
| veſts in the perſon who ſtarted and killed it (g), though guil- 
ty of a treſpaſs againſt both the owners. 


11 Mod, If) Lord Raym. 2g1, 
0 Puff. L. Ni. 4. c. 6. (g) Farr. 18. 1 261. 


(e) Lord Raym. 251. | 
Dd 2 III. I ez o- 
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III. LoD now to a third method, whereby a title 
to goods and chattels may be acquired and loſt, viz. by for- 
feiture ; as a puniſhment for ſome crime or miſdemeſnor in 
the party forfeiting, and as a compenſation for the offence 


and, injury committed againſt him to whom they are forfei- 


ted. Of forfeitures, conſidered as the means whereby rea! 
property might be loſt and acquired, we treated in a former 
chapter (h). It remains therefore in this place only to men- 
tion, by what means or for what offences goods and chat- 
tels become liable to forfeiture. 


| In the variety of penal laws with which the ſubject is at 


preſent incumbered, it were a tedious and impracticable 

taſk to reckon up the various forfeitures, inflited by ſeveral 

ſtatutes, for particular crimes and miſdemeſnors: ſome of 

- which are mala in ſe, or offences againſt the divine law, ei- 
ther natural or revealed; but by far the greateſt part are 
-mala probibita, or ſuch as derive their guilt merely from 
their prohibition by the laws of the land : ſuch as is the for- 
feiture of 40's. per month by the ſtatute 5 Eliz. c. 4. for ex- 
erciſing a trade without having ſerved ſeven years as an ap- 
-prentice thereto; and the forfeiture of 10/. by g Ann. c. 23. 
for printing an almanac without a ſtamp. I ſhall therefore 
confine myſelf to thoſe offences only, by which a// the goods 
and chattels of the offender are forfeited : referring the ſtu- 
dent for ſuch, where pecuniary mulQts of different quantitics 
are inflited, to their ſeveral proper heads, under which ve- 
many of them have been or will be mentioned; or elſe 

to the collections of Hawkins and Burn, and other laborious 

compilers. Indeed, as moſt of theſe forfeitures belong to 
the crown, they may ſeem as if they ought to have been 
referred to the preceding method of acquiring perſonal pro- 
-perty, namely, by prerogative, But as, in the inſtance of 
partial forfeitures, a moiety often goes to the informer, the 

poor, or ſometimes to other perſons : and as one total for fei- 

ture, namely that by a bankrupt who is guilty of felony by 


- 


(b) See: pag. 267. 2 
concealing 
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concealing his effects, accrues entirely to his creditors, I 
have therefore made it a diſtin& head of transferring pro- 


perty. 


 Goops and chattels then are totally forfeited by con- 
viction of high treaſon, or miſpriſion of treaſon; of petit 
treaſon ; of felony in general, and particularly of felony de fe, 
and of man-ſlaughter ; nay even by conviction of excuſable 
bomicide (i); by outlawry for treaſon or felony ; by convicti- 
on of petit larceny; by flight in treaſon or felony, even 


though the party be acquitted of the fact; by landing mute, 


when arraigned of felony ; ; by drawing a weapon on a judge, 
or flriking any one in the preſence of the king's courts ; by 
fraemunire ; by pretended prophecies, upon a ſecond convie- 
tion; by ewling; by the refiding abroad of artificers; and 
by challenging to fight on account of money won at gaming. 
All theſe offences, as will more fully appear in the fourth 
book of theſe commentaries, induce 2 11 forfeiture of 


goods and chattels. 


Axp this forfeiture commences from the time of convice 
tion, not the time of committing the faQ, as in forfeitures 
of real property. For chattels are of ſo vague and fluQua- 
ting a nature, that to affect them, by any relation back, 
would be attended with more inconvenience than in the 
caſe of landed eſtates: and part, if not the whole of them, 
muſt be expended in maintaining the delinquent, between 
the time of committing the fact and his conviction. Vet a 
fraudulent conveyance of them, to defeat the intereſt of the 
crown, is made void by ſtatute 1 3 Eliz. c. 5 


(i) Co. Litt. 391. 2 laſt. 316, 3 Ioft, 320. 
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CHAPTER THE TWENTY EIGHTH. 


Or TITLE V CUSTOM. 


FOURTH method of acquiring property in things 
perſonal, or chattels, is by cuſtom : whereby a right 
veſts in ſome particular perſons, either by the local uſage of 
ſome particular place, or by the almoſt general and univerſal 
uſage of the kingdom. It were-endle6, ſhould I attempt to 
enumerate all the ſeveral kinds of ſpecial cuſtoms, which 
may entitle a mari to chattel intereſt in different parts of the 
kingdom : I ſhall therefore content myſelf with making 
ſome obſervations on three ſorts of cuſtomary intereſts, which 
obtain pretty. generally throughout moſt parts of-the nation, 
and are therefore of more univerſal condern; viz. beriots, 
mor tuariess and beir-looms. 


1. HertoTs, which were ſlightly touched upon in a 
former chapter (a), are uſually divided into two ſorts, heriot- 
ſervice, and heriot-cuſlom. The former are ſuch as are due 
upon a ſpecial reſervation in a grant or leaſe of lands, and 
therefore amount to little more than a mere rent (b): the 
latter ariſe upon no ſpecial reſervation whatſoever, but de- 
pend merely upon immemorial uſage and cuſtom (c). Of 
theſe therefore we are here principally to ſpeak : and they 
are defined to be a cuſtomary tribute of goods and chattels, 


payable to the lord of the fee on the deceaſe of the owner 
of the land. 


(a) Pag. 97. (b) 2 Sand. 166. le) Co. Copyh. F. 24. 
a F | THE 
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Tux firſt eſtabliſhment, if not introduction, of compul. 


fory heriots into England, was by the Danes: and we find in 
the laws of king Canute (d) the ſeveral heregeates or heriots 
ſpecified, which were then exacted by the king on the death 
of divers of his ſubjects, according to their reſpective digni ; 
ties; from the higheſt ore down to the moſt inferior thegne 
or landholder. Thefe, for the moſt part, conſiſted in arms, 
horſes, and habiliments of war; which the word itſelf, ae 
cording to fir Henry Spelman (e), fignifies. Theſe were de- 
livered up to the ſovereign on the death of the vaſal, who 
could no longer uſe them, to be put into other hands for the 
ſervice and defence of the country. And upon the plan of 
this Daniſh eſtabliſhment did William the conqueror faſhion 
his law of reliefs, as was formerly obſerved (f); when he af+ 
certained the preeiſe relief to be taken of every tenant” in 


chivalry, and contrary to the feodal cuſtom and the uſage 


of his own dutchy of Normandy, required arms and imple- 
ments of war to be paid inſtead of money (g). Ng 


Tur Daniſh compulſive heriots, being thus tranſmuted 
into reliefs, underwent the ſame ſeveral viciſſitudes as the 
feodal tenures, and in ſecage eſtates do frequently remain to 
this day, in the ſhape of a double rent payable at the death of 
the tenant : the heriots which now continue among us, and 
preſerve that name, feeming rather to be of Saxon paren- 
tage, and at firſt to have been merely diſeretionary (h). Theſe 
are now for the moſt part confined to copy hold tenures, and 
are due by cuftom only, which is the life of all eſtates by co- 
py; and perhaps are the only inſtance where cuſtom has ſu- 
voured the lord. For this payment was originally a voluntary 
donation, or gratuitous legacy of the tenant z perhaps in ac- 


knowledgment of his having been raiſed a degree above vik. 


lenage, when all his goods and chattels were quite at the mer- 
ey of the lord: and cuſtom, which has on the one hand con- 


(d) c. 69. (g) LL. Gail. Conga. c. 22, 23, 14. 
(e] of feuds. c. 18, (h) Lambard. Peramb. of Kent. 492. 
f) pag. 65. | x 
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firmed the tenant's intereſt in excluſion of the lord's will, 
has on the other hand eſtabliſhed this diſcretional piece of 
gratitude into a permanent duty. An heriot may alſo apper- 
tain to free land, that is held by ſervice and ſuit of court; in 


which caſe it is moſt commonly a copyhold enfranchiſed, 
whereupon the heriot is ſtill due by cuſtom. Bracton (i) 
ſpeaks of heriots as frequently due on the death of both ſpe- 
cies of tenants: * eff quidem alia pracſtatio quae nominatur 
* beriettum ; ubi tene nt, liber vel ſervus, in morte ſua domi- 
« num ſuum, de quo tenuerit, reſpicit de meliori averio ſuo, 
&« vel de ſecundo meliori, ſecundum diverſam locorum conſuetu- 
4c dinem. And this, he adds, © magis fit de gratia quam de 
&« jure; in which Fleta (k) and Britton () agree: thereby 
plainly intimating the original of this cuſtom to have been 
merely voluntary, as a legacy from the tenant; though now 
the immemorial uſage has eſtabliſhed it as of right in the lord. 


Tuts heriot is ſometimes the beſt live beaſt, or averium, 
which the tenant dies poſſeſſed of, (which 1s particularly de- 
nominated the villein's relief in the twenty ninth law of king 
William the conqueror) ſometimes the beſt inanimate good, 
under which a jewel or piece of plate may be included: but 
it is always a perſonal chattel, which, immediately on the 
death of the tenant who was the owner of it, being aſcertain- 
ed by the option of the lord (m), becomes veſted in him as his 
property; and is no charge upon the lands, but merely on 
the goods and chattels. The tenant muſt be the owner of it, 
elſe it cannot be duc; and therefore on the death of a feme- 
covert no heriot can be taken; for ſhe can have no owner- 
ſhip in things perſonal (n). In ſome places there is a cuſto- 
mary compoſition in money, as ten or twenty ſhillings in 
lieu of a heriot, by which the lord and tenant are both bound, 
if it be an indiſputably antient cuſtom: but a new compoſi- 
tion of this ſort will not bind the repreſentatives of either 
party; for that amounts to the creation of a new cuſtom, 
which is now impoſſible (o). 


(i) L 2 e. 36.4. g. (m) Hob. 60. | 
(K) J. 3. e. 18. (n) Keilw. 84. 4 Leon. 239. 
I] c. 69. | to) Co, Copyh. F. 31. 
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2. MoxrVARIsõ are a ſort of eccleſiaſtical heriots, being 
a cuſtomary gift claimed by and due to the miniſter in ve 
many pariſhes on the death of his pariſhioners. They ſeem 
originally to have been, like lay heriots, only a voluntary 
bequeſt to the church; being intended, as Lyndewode in- 
forms us, from a conſtitution of archbiſhop Langham, as a 
kind of expiation and amends to the clergy for the perſonal 
tithes, and other eceleſiaſt cal duties, which the laity in their 
life-time might have neglected or forgotten io pay. For this 
purpoſe, after (p) the lord's heriot or beſt good was taken 
out, the ſecond beſt chattel was reſerved to the church as à 
mortuary: / decedens plura habuert animalia, optimo cui 
&« de jure fuerit debitum reſervato, ecclefiae ſuae fine dolo, frau- 
& de, ſeu contradictione qualibet, pro recompenſatione ſubtraHi- 
« onis decimarum per ſonalium, necnon et oblationum, ſecundum 
te melius animal reſervetur, poſt obitum, pro ſalute animae 
1% ſuae (q). And therefore in the laws of king Canute (r) 
this mortuary is called ſoul-ſcot (rapircear) or ſymbolum ani- 
mae. And, in purſuance of the ſame principle, by the laws 
of Venice, where no perſonal tithes have been paid during 
the hfe of the party, they are paid at his death out of his 
merchandize, jewels, and other moveables (s). So alſo, by 
a ſimilar policy, in France, every man that died without 
bequeathing a part of his eſtate to the church, which was 
called dying without confeſſion, was formerly deprived of 
Chriſtian burial : or, if he died inteſtate, the relations of the 
deceaſed, jointly with the biſhop, named proper arbitrators 
to determine what he cught to have given to the church, 
in caſe he had made a will. But the parliament, in 1409, 
redreſſed this grievance (t). | 


IT was antiently uſual in this kingdom to bring the morty- 
ary to church along with the corps when it came to be bu- 
ried; and thence (u) it is ſometimes called a cor/e-preſent 5 2 


(p) Co. Litt. 185. (s) Panormitan, ad Decretal. 3. t. 10. c. 32. 
(q) Provinc. I. 1. tit. 3. (t) Sp L b. 28. c. 4 
(„) c. 13. | (o) Seldeu. kult of tithes c. 20. 
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term, which beſpeaks it to have been once a voluntary dona- 
tion. However in Bracton's time, ſo early as Henry II, we 
find it rivetted into an eſtabliſhed cuſtom : infomuch that 
the bequeſt of heriots and mortuaries were held to be neceſ- 
fary ingredients in every teſtament of chattels. “ [mprimis 
t autem debet quilibet, qui teſlamentum fecerit, dominum ſuum 
« de meliori re quam habuerit recognoſcere ; et poſtea eccleſiam de 
&« alia meliori:ꝰ the lord muſt have the beſt good left him as 
an heriot; and the church the ſecond beſt as a mortuary. 
But yet this cuſtom was different in different places: “ in 
& quibuſdam locis habet eccleſia melius animal de conſuetudine ; 
& in quibuſdam ſecundum, vel tertium melius ; et in guibuſdam 
4 aihil: et ideo conſideranda eff conſuetudo loci (w). This 
euſtom ſtill varies in different places, not only as to the mor- 
tuary to be paid, but the perſon to whom it is payable. In 
Wales, a mortuary or corſe-prefent was due upon the death 
ol every clergyman to the biſhop of the dioceſe ; till aboliſh- 
ed, upon a recompence given to the biſhop, by the ſtatute 
12 Ann. ſt. 2. c. 6. And in the archdeaconry of Cheſter a 
cuſtom alſo prevailed, that the biſhop, who is alſo archdea- 
con, ſhould have at the death of every clergyman dying 
therein, his beſt horſe or mare, bridle, ſaddle, and ſpurs, his 
beſt gown or cloak, hat, upper garment under his gown, and 
tippet, and alfo his beſt ſignet or ring (x). But by ſtatute 
28 Geo. II. c. 6. this mortuary is directed to ceaſe, and the 
act has ſettled upon the biſhop an equivalent in its room. 
The king's claim to many goods on the death of all prelates 
in England, feems to be of the ſame nature ; though fir Ed- 
ward Coke (y) apprehends, that this is a duty due upon death, 
and not a mortuary: a diſtintion which ſeems to be without 
a difference, For not only the king's eccleſiaſtical charac- 
ter, as ſupreme ordinary, but alſo the ſpecies of the goods 
claimed, which bear ſo near a reſemblance to thoſe in the 
archdeaconry of Cheſter, which was an acknowledged mor- 
tuary, puts the matter out of diſpute. The king, according 
to the record vouched by fir Edward Coke, is entitled to 
ſix things; the biſhop's beſt horſe or palfrey, with his furni- 


(vr) Bracton. J. 2. c. 26. Plet. J. 3. c. 57, (x) Cro. Car. 237. (y)] 2 loſt. 491. 
ture; 
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ture: his cloak, or gown, and tippet : his cup, and cover: 
his baſon, and ewer: his gold ring: and, laſtly, his muta 
canum, his mew or kennel of hounds ;, as was mentioned in 
the preceding chapter (z). 


THrs variety of cuſtoms, with regard to mortuaries, giv- 


ing frequently a handle to exactions on the one ſide, and 
frauds or expenſive litigations on the other ; it was thought 
proper by ſtatute 21 Henry VIII. c. 6. to reduce them to 
ſome kind of certainty. For this purpoſe it is enacted, that 
all mortuaries, or corſe-preſents to parſons of any pariſh, 
ſhall be taken in the following manner ; unleſs where by 
cuſtom leſs or none at all is due: viz. for every perſon who 


does not leave goods to the value of ten marks, nothing: for 


every perſon who leaves goods to the value of ten marks, 
and under thirty pounds, 3s. 4d. if above thirty pounds, 
and under forty pounds, 6s. 8 d. if above forty pounds, of 
what value ſoever they may be, 10.5. and no more. And no 
mortuary ſhall throughout the kingdom be paid. for the 
death of any feme-covert; nor any child; nor for any one 
of full age, that is not a houſekeeper ; nor for any wayfa- 
ring man; but ſuch wayfaring man's mortuary ſhall be paid 
in the pariſh to which he belongs. And upon this ſtatute 
ſtands the law of mortuaries to this day. 


3. HEIR-Loous are ſuch goods and perſonal chattels, as, 
contrary to the nature of chattels, ſhall go by ſpecial cuſtom 
to the heir along with the inheritance, and not to the execu- 
tor of the laſt proprietor. The termination, /oom, is of Saxon 
original; in which language it ſignifies a limb or member 
(a); ſo that an heir-loom is nothing elſe but a limb or mem- 
ber of the inheritance. They are generally ſuch things as 
cannot be taken away without damaging or diſmembering 
the freehold; otherwiſe the general rule is, that no chattel 
intereſt whatſoever ſhall go to the heir, notwithſtanding it be 
expreſsly limited to a man and his heirs, but ſhall veſt in the 
executor (b). But deer in a real authorized park, fiſhes in 
a pond, doves in a dove-houſe, c. though in themſelves 


(2) pag. 413. (a) Speim. CH. 277. (b) Co. Litt. 388. 
perſonal 
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perſonal chattels, yet they are ſo annexed to and ſo neceſſary 
to the well-being of the inheritance, that they ſhall accom- 
pany the land wherever it veſts either by deſcent or pur- 
chaſe (c). For this reaſon alſo I apprehend it is, that the 
antient jewels of the crown are held to be heir-looms (d): 
for they are neceſſary to maintain the ſtate, and ſupport the 
dignity, of the ſovereign for the time being. Charters like- 
wiſe, and deeds, court-rolls, and other evidences of the land, 
together with the cheſts in which they are contained, ſhall 
paſs together with the land to the heir, in the nature of heir- 
looms, and ſhall not go to the executor (e). By ſpecial cuſ- 
tom alſo, in ſome places, carriages, utenſils, and other houſe- 
hold implements may be heir-looms (f); but ſuch cuſtom 
muſt be ſtrictly proved. On the other hand, by almoſt ge- 
neral cuſtom, whatever is ſtrongly affixed to the freehold 
or inheritance, and cannot be ſevered from thence without 
violence or damage, © quod ab aedibus non facile revellitur(g),”” 
is become a member of the inheritance, and ſhall thereupon 
paſs to the heir; as marble chimney-pieces, pumps, old fix- 
ed or dormant tables, benches, and the like (h). A very ſimi- 
lar notion to which prevails in the duchy of Brabant; where 
they rank certain things moveable among thoſe of the im- 
moveable kind, calling them by a very peculiar appellation, 
praedia volantia, or volatile eſtates: ſuch as beds, tables, and 
other heavy implements of furniture, which (as an author-of 
their own obſerves) * dignitatem iſlam naHa ſunt, ut villis, 
« ſylvis, et aedibus, aliiſque praediis, comparentur ; quod ſo- 
% lidiora mobilia ipſit aedibus ex deflinatione patrisfamilias co- 
dc haerere videantur, et pro parte cas aedium aefti- 
* mentur (i).“ 


Orurr GA chattels there are, which alſo deſcend 
to the heir in the nature of heir-looms, as a monument or 
tromb-ſtone in a church, or the coat-armor of his anceſtor | 


(c) Co. Litt. 8. 8 Spelm. oy 277. 
(4 Bid 18. 12 Mod. 5 
(e) Bro. Abr. tit. chatteler. 18. (i) Stockmans * jure develutionis, 


(f) Co. Litt. 18. 18. c. 3. H. 16 
there 
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there hung up, with the pennons and other enſigns of ho- 
nor, ſuited to his degree. In this caſe, albeit the freehold 
of the church is in the parſon, and theſe are annexed to that 
freehold, yet cannot the parſon or any other take them a- 
way or deface them, but is liable to an aQion from the 
heir (k). Pews in the church are ſomewhat of the ſame na- 
ture, which may deſcend by cuſtom immemorial (without 
any eccleſiaſtical concurrence) from the anceſtor to the heir 
(1). But though the heir has a property in the monuments 
and eſcutcheons of his anceſtors, yet he has none in their bo- 
dies or aſhes; nor can he bring any civil action againſt ſuch 
as indecently at leaſt, if not impiouſly, violate and diſturb 
their remains, when dead and buried. The parſon indeed 
who has the freehold of the ſoil, may bring an action of 
treſpaſs againſt ſuch as dig and diſturb it: and, if any one 
in taking up a dead body ſteals the ſhrowd or other apparel, 
it will be felony (m); for the property thereof remains in 
the executor, or whoever was at the charge of the funeral. 


Bur to return to heir-looms: theſe, though they be mere 
chattels, yet cannot be deviſed away from the heir by will; 
but ſuch a deviſe is void (n), even by a tenant in fee-ſimple. 
For, though the owner might during his life have ſold or 
diſpoſed of them, as he might of the timber of the eſtate, 
ſince as the inheritance was his own, he might mangle or 
diſmember it as he pleaſed; yet they being at his death in- 
ſtantly veſted in the heir, the deviſe (which is ſubſequent, 
and not to take effect till after his death) ſhall be poſtponed 
to the cuſtom, whereby they have already deſcended, 


(k) 11 Rep. 105, Co. Litt. 18. (m) 3 Inſt, 110. 12 Rep. 113. 
() 3 laſt. 203. 12 Rep. 10g. 1 Hal. P. C. g15+ 
| | | (a) Co. Litt. 188. 


CHAPTER 
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Cn THE  PWENTY NINTH, 


Or TITLE AV SUCCESSION, MARRIAGE, 
AND F 


N the preſent chapter we ſhall take into conſideration 
three other ſpecies of title to goods and chattels. 


V. Tur 6fth Dis therefore of gaining a property in 
chattels, either perſonal or real, is by ſucceſſion : which is, 
in ſtrictneſs of law, only applicable to corporations aggre- 
gate of many, as dean and chapter, mayor and commonalty, 
maſter and fellows, and the like; in which one ſet of men 
may, by ſucceeding another ſet, acquire a property in all the 
goods, moveables, and other chattels of the corporation. 
'The true reaſon whereof is, becauſe in judgment of law a 
corporation never dies; and therefore the predeceſſors, who 
lived a century ago, and their ſucceſſors now in being, are 
one and the ſame body corporate (a). Which identity is a 
property fo inherent in the nature of a body politic, that, 
even when it is meant to give any thing to be taken in ſuc« 
ceſſion by ſuch a body, that ſucceſſion need not be expreſſed; 
but the law will of itſelf imply it. So that a gift to ſuch a 
corporation, either of lands or of chattels, without naming 
their ſucceſſors, veſts an abſolute property in them ſo long 
as the corporation ſubſiſts (b). And thus a leaſe for years, 


(a) 4 Rep. 6s, (b) Bro. Abr. J. eſtates, 90. Cro, Eliz. 464. 
an 
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an obligation, a jewel, a flock of ſheep, or other chattel in- 


tereſt, will veſt in the ſucceſſors, by ſucceſſion, as well as 
in the identical members, to whom it was originally given. 


Bur, with regard to ſole corporations, a conſiderable diſ- 
tinction muſt be made. For if ſuch ſole corporation be the 
repreſentative of a number of perſons; as the maſter of an 
\ hoſpital, who is a corporation for the benefit of the poor 
brethren ; an abbot, or prior, by the old law before the re- 
formation, who repreſented the whole convent; or the 
dean of fome antient cathedrals, who ſtands in the place of, 
and repreſents in his corporate capacity, the chapter; ſuch 
ſole corporations as theſe have in this reſpe& the ſame powers 
as corporations aggregate have, to take perſonal property or 
chattels in ſucceſſion. And therefore a bond to ſuch a maſter, 
abbot or dean, and his ſucceſſors, is good in law; and the 
ſucceſſor ſhall have the advantage of it, for the benefit of the 
aggregate ſociety, of which he is in law the repreſentative (e). 
W Hereas in the caſe of ſole corporations, which repreſent no 
others but themſelves, as biſhops, parſons, and the like, no 
chattel intereſt can regularly go in ſucceſſion: and therefore, 
if a leaſe for years be made to the biſhop of Oxford and his 
ſucceſſors, in ſuch caſe his executors or adminiſtrators, and 
not his ſucceſſors, ſhall have it (d). For the word ſucceſſors, 
when applied to a perſon in his politic capacity, is equiva- 
lent to the word beirs in his natural: and as ſuch a leaſe for 
years, if made to John and his heirs, would not veſt in his 
heirs, but his executors; ſo, if it be made to John biſhop of 
Oxford and his ſucceffors, who are the heirs of his body po- 
litic, it ſhall ſtill veſt in his executors and not in ſuch his ſuc- 
ceſſors. The reaſon of this is obvious: for, beſides that the 
law looks upon goods and chattels as of too low and periſh- 
able a nature to be limited cither to heirs, or ſuch ſucceſſors 
as are equivalent to heirs; it would alſo follow, that if any 
ſuch chattel intereſt (granted to a ſole corporation and his 
ſucceſſors) were allowed to deſcend to ſuch ſucceſſor, the 
property thereof muſt be in abeyance from the death of the 


(e) Dyer. 48. Cro. Eliz. 464. (d) Co, Lit. 46. 
s * preſent 


432 The Ricurs Book II. 


preſent owner until the ſucceſſor be appointed: and this is 
contrary to the nature of a chattel intereſt, which can never 
be in abeyance or without an owner (e); but a man's right 
therein, when once ſuſpended, is gone for ever. This is 
not the caſe in corporations aggregate, where the right is 
never in ſuſpenſe, nor in the other ſole corporations before- 
mentioned, who are rather to be conſidered as heads of an 
aggregate body, than ſubſiſting merely in their own right: 
the chattel interelt therefore, in ſuch a caſe, is really and 
fubſtantially veſted in the hoſpital, convent, chapter, or other 
aggregate body; though the head is the viſible perſon in 
whoſe name every act is carried on, and in whom every inte- 
reſt is therefore ſaid (in point of form) to veſt, But the ge- 
neral rule, with regard to corporations merely ſole, is this, 
that no chattel can go or be acquired by right of ſucceſſion (f). 


Yer to this rule there are two exceptions. One in the 
caſe of the king, in whom a chattel may veſt by a grant of 
it formerly made to a preceding king and his ſucceſſors (g). 
'The other exception is, where, by a particular cuſtom, 
ſome particular corporations ſole have acquired a power of 
taking particular chattel intereſts in ſucceſſion. And this 
cuſtom, being againſt the general tenor of the common 
law, muſt be ſtrictly interpreted, and not extended to any 
other chattel intereſts than ſuch immemorial uſage will 
ſtrictly warrant. Thus the chamberlain of London, who 
is a corporation ſole, may by the cuſtom of London, take 
bonds and recegnizances to himſelf and his ſucceſſors, for the 
benefit of the orphan's fund (h): but it will not follow 
from thence, that he has a capacity to take a leaſe for years 
to himſelf and his ſucceſſors for the ſame purpoſe; for the 
cuſtom extends not to that: nor that he may take a bond 
to himſelf and his ſucceſſors, for any other purpoſe than 
the benefit of the orphan's fund; for that alſo is not 
warranied by the cuſtom. Wherefore, upon the whole, 
we may cloſe this head with laying down this general rule; 
that ſuch right of ſucceſſion to chattels js univerſally in- 


(e) Brownl. 141. (eg) Co. Litt. 90. 
t) Co. Lict, 46. (h) 4 Rep. 65. Cro. Eliz. 682. 


herent 
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herent by the common law in all aggregate corporations, in 


the king, and in ſuch ſingle corporations as repreſent a num- 
ber of perſons; and may, by ſpecial cuſtom, belong to cer- 


tain other ſole corporations for ſome particular purpoſes; al- 


though, generally, in ſole corporations no ſuch right canexiſt. 


VI. A s1xTH method of acquiring property in goods and 
chattels is by marriage; whereby thoſe chattels, which 
belonged formerly to the wife, are by act of law veſted in 
the huſband, with the ſame degree of property and with 
the ſame powers, as the wife, when ſole, had over them. 


THis depends entirely on the notion of an unity of perſon 
between the huſband and wife ; it being held that they are 
one perſon in law (i), ſo that the very being and exiſtence of 
the woman is ſuſpended during the coverture, or entirely 
merged and incorporated in that of the huſband. And 


hence it follows, that whatever perſonal property belonged . 


to the wife, before marriage, is by marriage abſolutely veſt- 


ed in the huſband. In a real eſtate he only gains a title to 


the rents and profits during coverture: for that, depending 
upon feodal principles, remains entire to the wife after the 
death of her huſband, or to her heirs, if ſhe dies before 
him; unleſs, by the birth of a child, he becomes tenant for 
life by the courteſy, But, in chattel intereſts, the ſole and 
abſolute property veſts in the huſband, to be diſpoſed of at 
his pleaſure, if he chuſes to take poſſeſſion of them: for, 
unleſs he reduces them to poſſeſſion, by exerciſing ſome 
act of ownerſhip upon them, no property veſts in him, 
but they ſhall remain to the wife, or to her repreſenta- 
tives, after the coverture 1s determined. 


THFRE is therefore a very conſiderable difference in the 
acquiſition of this ſpecies of property by the huſband, ac- 
cording to the ſubject- matter; viz. whether it be a chattel 


(i) See Book I. e. 15, 
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real, or a chattel perſonal; and, of chattels perſonal, whe- 
ther it be in poſſeſſion, or in action only. A chattel real veſts 
in the huſband, not abſolutely, but ſub modo. As, in caſe 
of a leaſe for years; the huſband ſhall receive all the rents 


and profits of it, and may, if he pleaſes, fell, ſurrender, or 
. diſpoſe of it during the coverture (x): if he be outlawed or 


attainted, it ſhall be forfeited to the king (1) : it is liable to 


execution for his debts (m): and, if he ſurvives his wife, it 


is to all intents and purpoſes his own (n). Yet if he has 


made no diſpoſition thereof in his life time, and dies before 


his wife, he cannot diſpoſe of it by will (o): for, the huſ- 
band having made no alteration in the property during his 
life, it never was transferred from the wife; but after his 
death ſhe ſhall remain in her antient poſſeſſion, and it ſhall 


not go to his executors. So it is alſo of chattels perſonal 


(or choſes) in adlion; as debts upon bond, contracts, and 


tze like: theſe the huſband may have if he pleaſes; that 
is, if he reduces them into poſſeſſion by receiving or re- 


covering them at law. And, upon ſuch receipt or reco- 
very, they are abſolutely and entirely his own; and ſhall 

o to his executofs or adminiſtrators, or as he ſhall bequeath 
* by will, and ſhall not reveſt in the wife. But, if he 
dies before be has recovered or reduced them into poſſeſ- 
ſion, ſo that at his death they till continue cho/es in ac- 
tion, they ſhall ſurvive to the wife; for the huſband never 
exerted the power he had of obtaining an excluſive pro- 
perty in them (p). And ſo, if an eſtray comes into his 
wife? s franchiſe, and the huſband ſeizes i, it is abſolutely 


his property: but if he dies without ſeizing it, his execu- 


tors are not now at liberty to ſeize it, but the wife or 
herheirs (q); for the huſband never exerted the right he had, 


which right determined with the coverture. Thus in both 


theſe ſpecies of property the law is the ſame, in caſe the wife 
ſarvives the huſband ; but, in caſe the huſband ſurvives the 
wife, the law is very different with reſpect to chattels real 


(k) Co. Litt. 46. (o) Poph. 5. Co. Litt. 351. 
) Plowd. 263. (p) _ Litt, 351. 


Co. Litt. 
0 2 — 5351. (q) 16 
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and choſes in action: for he ſhall have the chattel real by fa ur- 
vivorſhip, but not the choſe in action (r); except inthe caſe 
of arrears of rent, due to the wife before her coverture, 
which in caſe of her death are given to the huſband by ſtatute 
32 Henry VIII. c. 37. And the reaſon for the general law 
is this: that the huſband is in abſolute poſſeſſi on of the cha- 
tel real during the coverture, by a kind of Joint-tenancy 
- with his wife: wherefore the law will not wreſt it out, of 
bis hands, and give it to their repreſentatives: though in 
caſe, he had died firſt, it would have ſurvived to the wife, 
unleſs he thought proper in his life-time to alter the poſſeſ- 
ſion. But a choſe in adtian ſhall not ſurvive to him, becauſe 
he never was in poſſeſſion of it at all, during the coverture z 
and the only method he had to gain poſſeſſion of it, was by 
ſuing in his wife's right: but as, after her death, he.can- 
not (as huſband) bring an action in her right, becauſe they 
are no longer one and the ſame perſon in law, therefore he 
can never (as ſuch) recover the poſſeſſion. But he ſtill will 
be intitled to be her adminiſtrator ; and may, in that capa- 
city, recover ſuch things in action been due to her be» 
fore or during the coverture. 


| THrus, and upon theſe reaſons, ſtands the law 8 | 
- huſband and wife, with regard to chattels real, and choſes in 


action: but, as to chbattels perſonal (or chaſes) in polſaſſion, 
which the wife hath in her own right, as ready money, jew- 
els, houſehold goods, and the like, the huſband hath there- 
in an immediate and abſolute property, devolved to him by 
the marriage, not only potentially but in fact, which never 
can again reveſt in the wife or her repreſentative (s). 


And, as the huſband may thus, generally, acquire a pro- 
perty in all the perſonal ſubſtance of the wife, ſo in one par- 
ticular inſtance the wiſe may acquire a property in ſome of 
her huſband's goods; which ſhall remain to her after his 
death, and fhall not go to his executors. Theſe are called 


(r) 3. Mod. 186. (s) Co. Litt. 351. . | 
E e 2 her 
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her paraphernalia ; which is a term borrowed from the civil 
law (t), and is derived from the Greek language, ſignifying 
ſomething over and above her dower. Our law uſes it to 
ſignify the apparel and ornaments of the wife, ſuitable to her 
rank and degree; which ſhe becomes entitled to at the death 
of her huſband over and above her jointure or dower, and 
preferably to all other repreſentatives (u) ; and the jewels of 
a peereſs, uſually worn by her, have been held to be para- 
pbernalia (w). Neither can the huſband deviſe by his will 
ſuch ornaments and jewels of his wife; though during his 
life perhaps he hath the power (if unkindly inclined to ex- 
ert it) to ſell them or give them away (x). But if ſhe con- 
tinues in the uſe of them till his death, ſhe ſhall afterwards 
retain them againſt his executors and adminiſtrators, and 
all other perſons, except creditors, where there is a defi- 
ciency of aſſets (y). And her neceſſary apparel is protec- 
ted even againſt the claim of creditors (z). 


VII. A JuDGMENT, in conſequence of ſome ſuit or action 
in a court of juſtice, is frequently the means of veſting the 
Tight and property of chattel iptereſts in the prevailing par- 
ty. And here we muſt be careful to diſtinguiſh between 
property, the right of which is before veſted in the party, 
and of which only poſſeſſion is recovered by ſuit or action; 
and property, to which a man before had no determinate ti- 
tle or certain claim, but he gains as well the right as the poſ- 
ſeſſion by the proceſs and Judgment of the law. Of the for- 
mer ſort are all debts and choſes in ation; as if a man gives 
bond for 20 J. or agrees to buy a horſe at a ſtated ſum, or 
takes up goods of a tradeſman upon an implied contract to 
pay as much as they are reaſonably worth: in all theſe caſes 

the right accrues to the creditor, and is compleatly veſted in 
him at the time of the bond being ſealed, and the contract or 
agreement made; and the law only gives him a remedy to 


(t) F. 23. 3. 9. F. 3. (. x) Noy "Max. 6 49.—Crabem v. 
(u) Cro. Car. 343. 1. Roll. Abr. 911. Lord Londonderry. 24. Nov. * 
2 Leon. 166. Canc, 


w) Moor, 21 (y) 1. P. Wms. 
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recover the poſſeſſion of that right, which already in juſtice 
belongs to him. But there is alſo a ſpecies of property to 
which a man has not any claim or title whatſoever, till after 
ſuit commenced and judgment obtained in a court of law: 
where the right and the remedy do not follow each other, as 
in common caſes, but accrue at one and the ſame time; and 
where, before judgment had, no man can ſay that he has 
any abſolute property, either in poſſeſſion or in ation, Of 
this nature are, 


w 


1. Such penalties as are given by particular ſtatutes, to 
be recovered on an action popular; or in other words, to 
be recovered by him or them that will ſue for the ſame. Such 
as the penalty of 500/, which thoſe perſons are by ſeveral 
acts of parliament made liable to forfeit, that being in par- 


ticular offices or ſituations in life, neglect to take the oaths to 


the government; which penalty is given to him or them 
that will ſue for the ſame. Now here it is clear that no par- 
ticular perſon, A or B, has any right, claim, or demand, in 
or upon this penal ſum, till after action brought (a); for he 
that brings his action and can bona fide obtain judgment firſt, 
will undoubtedly ſecure a title to it, in excluſion of every 
body elſe. He obtains an inchoate imperfect degree of pro- 
perty by commencing his ſuit ; but it is not conſummated 
till judgment, for if any colluſion appears, he loſes the 
priority he had gained (b). But otherwiſe the right ſo at- 


taches in the firſt informer, that the king (who before action 


brought may grant a pardon which ſhall be a bar to all the 
world) cannot after ſuit commenced remit any thing but his 
on part of the penalty (c). For by commencing the ſuit 
the informer has made the popular action his own private acti- 
on, and it is not in the power of the crown, or of any thing 
but parliament, to releaſe the informer's intereſt. This 
therefore is one inſtance, where a ſuit and judgment at law 


(hates 141. Stra. 1169. Combe v. (b) Stat. 4. Hen. VII. c, 20. 
Pitt, B. R. T. 3. Geo. Ill. (e) Cro. Elis. 138. 11. Rep. 6g, 
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are not only the means of recovering, but alſo of acquiring, 
property. And what is ſaid of this one penalty is equally 
true of all others, that are given thus at large to a common 

informer, or to any perſon that will ſue for the ſame. They 
are placed as it were in a ſtate of nature, acceſſible by all the 
king s ſubjeQs, but the acquired right of none of them: open 


therefore to the firſt occupant, who declares his intention to 


poſſeſs them by. bringing his action; and who carries that 
intention into * by obtaining judgment to recover 
them. | 


2. ANOTHER ſpecies of property, that is acquired and 
Joſt by ſuit and judgment at law, is that of damages given to 
a man by a jury, as a compenſation and ſatisfaction for ſome 
injury ſuſtained ; as for a battery, for impriſonment, for ſlan- 
der, or for . Here the plaintiff has no certain de- 
mand till after yerdi&; but, when the jury has aſſeſſed his 
damages, and nen is given thereupon, whether they 
amount to twenty pounds or twenty ſhillings, he inſtantly 
acquires, and the defendant loſes at the ſame time, a right to 
that ſpecific ſum. It is true, that this is not an acquiſition 
ſo perfectly original as in the former inſtance: for here the 
injured party has unqueſtionably a vague and indeterminate 
Tight to ſome damages or other, the inſtant he receives the 


injury; and the verdict of the jurors, and judgment of the 


court thereũpon, do not in this caſe ſo properly veſt a new 
title in him, as fix and aſcertain the od one; they do not 
give, but define, the right. But however, though ftrialy 
ſpeaking the primary right to a ſatisfaction for injuries is 
given by the law of nature, and the ſuit is only the means of 


. aſcertaining and recovering that ſatisfaction; yet, as the le- 


gal proceedings are the only viſible means of this acquiſi- 
tion of property, we may fairly enough rank ſuch dama- 
ges, or ſatisfaction aſſeſſed, under the head of ac- 
quired by ſuit and prone at law. 


3 HiTHER 
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3. HiTHER alſo may be referred, upon the ſame princi- 
ple, all title to coſts and expences of ſuit ; which are often 
arbitrary, and reſt entirely inthe determination of the court, 
upon weighing all circumſtances, both as to the quantum, 
and alſo (in the courts of equity eſpecially, and upon moti- 
ons in the courts of law) whether there ſhall be any coſts at 
all. Theſe coſts therefore, when given by the court to ei- 


ther party, may be looked upon as an accquiſition made by 
the judgment of law. 
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CHAPTER THE THIRTIETH. 


Or TITLE By GIFT, GRANT, 
| axy CONTRACT. 


E are now to proceed, according to the order mark- 

ed out, to the diſcuſſion of two of the remaining 

methods of acquiring a title to property in things perſonal, 

which are much connected together, and anſwer in ſome 

meaſure to the conveyances of real eſtates; being thoſe by 

gift, or grant, and by contra: whereof the former veſts a 
property in poſſeſſion, the latter a property in action. 


VIII. GrrTs then, or grants, which are the eighth me- 
thod of transferring perſonal property, are thus to be diſtin- 
guiſhed from each other, that gifts are always gratuitous, 
grants are upon ſome conſideration or equivalent : and they 
may be divided, with regard to their ſubject- matter, into 
gifts or grants of chattels real, and gifts or grants of chattels 
perſonal. Under the head of gifts or grants of chattels rea/ 
may be included all leaſes for years of land, aſſignments, and 
ſurrenders of thoſe leaſes; and all the other methods of con- 
veying an eſtate leſs than freehold, which were confidered 


in the twentieth chapter of the preſent book, and therefore 


need not be here again repeated; though theſe very ſeldom 
carry the outward appearance of a gift, however freely be- 


towed; being uſually expreſſed to be made in confideration 


of blood, or natural affection, or of five or ten ſhillings no- 
minally paid to the grantor; and, in caſe of leaſes, always 
reſerving a rent, though it be but a pepper-corn: any of 
which conſiderations will, in the eye of the law, convert the 
gift, if executed, into a grant; if not executed, into a con- 


tract. 
GRAN TS 
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GRANTS or gifts, of chattels perſonal, are the act of tranſ- 
ferring the right and the poſſeſſion of them; whereby one 
man ren ounces, and another man immediately acquires, all 
title and intereſt therein: which may be done either in writ- 
ings or by word of mouth (a) atteſted by ſufficient evidence, 
of which the delivery of poſſeſſion is the ſtrongeſt and moſt 
eſſential. But this conveyance, when merely voluntary, is 
ſomewhat ſuſpicjous : and is uſually conſtrued to be fraudu- 
lent, if creditors or others become ſufferers thereby. And, 
particularly, by ſtatute 3 Hen. VII. c. 4. all deeds of gift of 
goods, made in truſt to the uſe of the donor, ſhall be void; 
-becaufe otherwiſe perſons might be tempted to commit trea- 
ſon or felony, without danger of forfeiture; and the credi- 
tors of the donor might alſo be defrauded of their rights. 
And by ſtatute 13 Eliz: c. 5. every grant or gift of chattels, 
as well as lands, with intent to defraud creditors or others 
(b), ſhall be void as againſt ſuch perſons to whom ſuch 
fraud would be prejudicial ; but, as againſt the grantor 
himſelf, ſhall ſtand good and effedual: and all perſons par- 
takers in, or privy to, ſuch fraudulent grants, ſhall forfeit 
the whole value of the goods, one moiety to the king, and 
another moiety to the party grieved; and alſo on conviction 
ſhall ſuffer impriſonment for half a year. | 


A TRUE and proper gift or grant is always accompanied 
with delivery of poſſeſſion, and takes effect immediately; as if 
A gives to B 1000, or a flock of ſheep, and puts him in poſſeſ- 
ſion of them directly, it is then a gift executed in the donee; 
and it is not in the donor's power to retract it ; though he 
did it without any conſideration or recompence (c): unleſs 
it be prejudicial to creditors z or the donor were under any 
legal incapacity, as infancy, coverture, dureſs, or the like; 
or if he were drawn in, circumvented, or impoſed upon, by 
falſe pretences, ebriety, or ſurprize. But if the gift does not 
take effect, by delivery of immediate poſſeſſion, it is then 
not properly a gift, but a contract; and this a man cannot 
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be compelled to perform, but upon good and ſufficient con- 
ſideration; z as we ſhall ſee under our next diviſion. ' 


IX. A cor RAC, which aſualty-« edtrveys an intereſt 
merely in action, is thus defined: - an agreement, upon 
«ſufficient conſideration, to do or not to do a particular 
« thing.” From which definition there ariſe three points 
to be contemplated in all contracts; 1. The agreement: 
2. The conſideration + and 3. The thing to be done or omit- 
ted, or the different ſpecies of contracts. 


Fs r then it is an agreement, a mutual bargain or con- 
vention; and therefore there muſt at leaſt be two contract- 
ing parties, of ſufficient ability to make a contract: as where 
A-contraQts:with-B to pay him 100/. and thereby transfers 
a property in ſuch ſum to B. Which property is however 
not in poſſeſſion, but in action merely, and recoverable by 
ſuit at law; wherefore it could not be transferred to ano- 
ther perſon by the ſtrict rules of the antient common law: 
for no choſe in action could be aſſigned or granted over (d), 
becauſe it was thought to be a great encouragement to li- 
tigiouſneſs, if a man were allowed to make over to a ſtran- 
ger his right of going to law, But this nicety is now diſre- 
garded : though, in compliance with the antient principle, 
the form of aſſigning a cho/>in action is in the nature of a 
declaration of truſt, and an agreement to permit the aſſignee 
to make uſe of the name of the aſſignor, in order to reco- 
ver the poſſeſſion. And therefore, when in common ac- 
ceptation a debt or bond is ſaid to be aſſigned over, it muſt 
ſtill be ſued in the original creditor's name; the perſon to 


whom it is transferred, being rather an attorney than an 


aſſignee. But the king is an exception to this general rule; 
for he might always either grant or receive a choſe in ac- 
tion by aſſignment (e): and our courts of equity, conſider- 
ing that in a commercial country almoſt all perſonal pro- 
perty muſt neceſſarily lie in contract, will protect the aſ- 
ſignment of a cho/e in action, as much as the law will that 
of a choſe in poſſeſſion (f). 


(d) Co. Lit. 214. action. 1 & 4. 
(e) Dyer. 30. Bro. Abr. tit. choſe in (f] 3 P. Was. 199. 


TuIS 
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Tuts contract e or agreement may be either expreſs or 
implied. Expreſs contracts are where the terms of the 


9 


as reaſon and ken dictate, and which therefore the law 
preſumes that every man undertakes to perform, As, if I em- 
ploy a perſon to do any buſineſs for mg, or performany work; 
the law implies. that I, undertook, or contracted, to pay 
him as much as his labour deſerves. If 1 take up wares 
from a tradeſman, without any agreement of price, the law 
concludes that I contracted to pay their real value. And 
there is alſo one ſpecies of implied contracts, which runs 
through and is annexed to all other contracts, conditions, 
and coyenants, viz. that if I fail in my part of the agree- 
ment, I ſhall pay the other party ſuch damages as he has 
ſuſtained by ſuch my negle& or refuſal. In ſhort, almoſt 
all the rights of perſonal property (when not in actual poſ- 
ſeſſion) do in great meaſure depend upon contracts of one 
kind or other, at leaſt might be reduced under ſome of 
them: which indeed is the method taken by the civil law; 
it having referred the greateſt part of the duties and rights, 
which it treats of, to the head of obligations ex contradtu and 
quaſi ex contraftu (g). | 


A CONTRACT may alſo be either executed, as if A agrees 
to change horſes with B, and they do it immediately; in 
which caſe the poſſeſſion and the right are transferred toge- 
ther: or it may be exccutory, as if they agree to change next 
week; here the right only veſts, and their reciprocal pro- 
perty in each other's horſe is not in poſſeſſion but in adtion: 
for a contract executed (which differs nothing from a grant) 
conveys a choſe in poſſeſſion; a contrat executory conveys 
only a cho/e-in action. 


HavixG thus ſhewn the general nature of a contrag, we 
are, ſecondly, to proceed to the confederation upon which it is 
founded; or the reaſon which moves the party contracting to 
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enter into the contract. © It is an agreement upon ſuffict- 
ce ent conſideration.” The civilians hold, that in all con- 
tracts, either expreſs or implied, there muſt be ſomething 
given in exchange, ſomething that is mutual or reciprocal 
(h). This thing, which is the price or motive of the con- 
tract, we call the conſideration: and it muſt be a thing 
lawful in itſelf, or elſe the contract is void. A good conſi- 
deration, we have before ſeen (i), is that of blood or natu- 
ral affection between near relations; the ſatisfaction accru- 
ing from which the law eſteems an equivalent for whatever 
benefit may move from one relation to another (j). This 

conſideration may ſometimes however be ſet aſide, and 
the contract become void, when it tends in its conſequences 
to defraud creditors or other third perſons of their juſt 
rights. But a contract for any valuable conſideration, as 
for marriage, for money, for work done, or for other reci- 
procal contracts, can never be impeached at law; and, if 
it be of a ſufficient adequate value, is never ſet aſide in 
equity: for the perſon contracted with has then given an 
equivalent in recompence, and is therefore as much an 
owner, or a creditor, as any other perſon, 


SE NE . p . I INIT 
* 
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Tursx valuable conſiderations are divided by the civili- 
ans (x) into four ſpecies. 1. Do, ut des: as when I give mo- 
ney or goods, on a contract that I ſhall be repaid money or 
goods for them again. Of this kind are all loans of money 
upon bond, or promiſe of repayment; and all ſales of goods, 
in which there is either an expreſs contract to pay ſo much 
for them, or elſe the law implies a contra@ to pay ſo much 
as they are worth. 2. The ſecond ſpecies is facio, ut-facias : 
as when I agree with a man to do his work for him, if he will 
do mine for me ; or if two perſons agree to marry together ; 
or to do any other poſitive acts on both fides. Or, it may 
be to forbear on one ſide in conſideration of ſomething done 
on the other; as, that in conſideration A, the tenant, will 
repair his houſe, B, the landlord, will not ſue him for waſte. 
Or, it may be for mutualforbearance on both ſides ; as, that in 


(b) In omnibus contraftibur, fave n- (i) page 297. 
minatis, five innommatis, permutatio con» (I) 3 Rep. a. 
ginetyr, Gravin, I. 2, C. 12, (k) T. 19. 5. 8. 5. 
conſideration 
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conſideration that A will not trade to Liſbon, B will not 
trade to Marſeilles ; ſo as to avoid interfering with each 
other. 3. The third ſpecies of conſideration is, facio, ut 
des: when a man agrees to perform any thing for a img 4 
either ſpecially mentioned, or left to the determination 
the law to ſet a value on it. As when a ſervant hires him- 
. ſelf to his maſter, for certain wages or an agreed ſum of 
money: here the ſervant contracts to do his maſter's ſervice, 
in order to earn that ſpecific ſum. Otherwiſe, if he be 
hired generally; for then he is under an implied contract to 
perform this ſervice for what it ſhall be reaſonably worth. 
4. The fourth ſpecies is, do, ut facias: which is the direct 
counterpart of the other, As when I agree with a ſervant 
to give him ſuch wages upon his performing ſuch work ; 
which, we ſee, is nothing elſe but the laſt ſpecies inverted ; 
for ſervus facit, ut berus det, and berus dat, ut ſerous faciat. 


A CONSIDERATION of ſome ſort or other is ſo abſolutely 
neceſſary to the forming of a contract, that a nudum pac- 
tum or agreement to do or pay any thing on one ſide, with- 
out any compenſation on the other, is totally void in law; 
and a man cannot be compelled to perform it (). As if one 
man promiſes to give another 100 J. here there is nothing 
contracted for or given on the one ſide, and therefore there 
is nothing binding on the other. And, however a man 
may or may not be bound to perform it, in honor or conſci- 
ence, which the municipal laws do not take upon them to 
decide ; certainly thoſe municipal laws will pot compel the 
execution of what he had no viſible inducement to engage 


for: and therefore our law has adopted (m) the maxim ofthe 


civil law (n), that ex nudo pate non oritur adio. But any 
degree of reciprocity will prevent the pact from being nude: 
nay, even if the thing be founded on a prior moral obliga- 
tion, (as a promiſe to pay a juſt debt, though barred by the 
ſtatute of limitations) it is no longer nudum pactum. And as 
this rule was principally eſtabliſhed, to avoid the inconveni- 
ence that would ariſe from ſetting up mere verbal promiſes, 


„ Dr. & St. d. 2. c. 24, (n) Cod. 2. 3. 10. & g. 14. 1. 
3 Abr. tit. dette. 7g. Salk. 129, 
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for which no good reaſon could be aligned (o), it therefore 
does not hold in ſome caſes, where ſuch promiſe is authenti- 
cally proved by written documents. For if a man enters in- 
to a voluntary bond, or gives a promiſſory note, he ſball not 
be allowed to aver the want of a conſideration in order to 
evade the payment: for every bond from the ſolemnity of 
the inſtrument (p), and every note from the ſubſcription of 
the drawer (q) carries with it an internal evidence of a good 
conſideration. Courts of juftice will therefore ſupport them 
both, as againſt the contractor himſelf ; but not to the pre- 
judice of creditors, or ſtrangers to the contract. 


We are next to conſider, thirdly, the thing agreed to be 
done or omitted. © A contraQt is an agreement, upon ſufh- 
ce cient conſideration, to do or not to do a particular thing.” 
The moſt uſual contracts, whereby the right of chattels 
perſonal may be acquired in the laws of England, are, 
1. That of ſalę or exchange. 2. That of bailment, 3. That 
of biring agd . 4. That of debt. 17 


I. Sat or exchange. i is a tranſmutation of property from 
one man to another, in conſideration of ſome recompence in 
value: for there js no ſale without a recompence ; there muſt 
be guid pro guo (r). If it be a commutation of goods for 
goods, it is more properly an exchange; but if it be a tranſ- 
ferring of goods for money, it is called a ſale: which is a me- 
thod of exchange introduced forthe convenience of mankind, 

pe byeſtabliſhing an univerſal medium, which may be exchang- 
ed for all ſorts of other property ; whereas if goods were only 
to be exchanged for goods, by way of barter, it would be 
difficult to adjuſt the reſpective values, and the carriage 
would be intolerably cumberſome. All civilized nations 
adopted therefore very early the uſe of money ; for we find 
Abraham giving © four hundred ſhekels of ſilver, current 
% money with the merchant,” for the field of Machpelah 
(s) ; though the practice of exchanges ſtill ſubſiſts among 
(o) Plowd. 308, zog. (r) Noy's Max. c. 44 


) Hardr. 200. 1 Ch. Rep. 157. (s) Gen, c. 23. v. 16. 
(q) Lord Ray m. 760. b 
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ſeveral of the ſavage nations. But with regard to the law of 
ſales and exchanges, there is no difference. I ſhall therefore 
treat of them both under the denomination of fales only ; 
and ſhall conſider their force and effect, in the firſt place 
where the vendor hat in himſelf, and ſecondly where he 
hath not, the property of the thing ſold, 


Wurarx the vender hath in himſelf the property of the 
goods ſold, he hath the liberty of diſpoſing of them to whom- 
ever he pleaſes, at any time, and in any manner : unleſs 
judgment has been obtained againſt him for a debt or da- 
mages, and the writ of execution is actually delivered to 
the ſheriff. * For then, by the ſtatute of frauds (s), the 
ſale ſhall be looked upon as fraudulent, and the property of 
the goods ſhall be bound to anſwer the debt, from the time 
of delivering the writ. Formerly it was bound from the 
tele, or iſſuing of the writ (t), and any ſubſequent ſale was 
fraudulent ; but the law was thus altered in favour of pur- 
cbaſars, though it ſtill remains the ſame between the par- 
ties: and therefore, if a defendant dies after the awarding 
and before the delivery of the writ, his goods are bound 
by it in the hands of his executors (v). 


Ir a man agrees with another for goods at a certain price, 
he may not carry them away before he hath paid for them; 
for it is no ſale without payment, unleſs the contrary be ex- 
preſsly agreed. And therefore, if the vendor ſays, the price 
of a beaſt is four pounds, and the vendee ſays he will give 
four pounds, the bargain is ſtruck ; and they neither of them 
are at liberty to be off, provided; immediate poſſeſſion be 
tendered by the other fide. But if neither the money be paid, 
nor the goods delivered, ndr tender made, nor any ſubſequent 
agreement be entered into, it is no contract, and the own- 
er may diſpoſe of the goods as he pleaſes (u). But if any part 
of the price is paid down, if it be but a penny, or any portion 
of the goods delivered by way of earneft (which the civil law 
calls arrba, and interprets to be “ emptionis-veneitionis 


(e) 29 Car. H. c. 3. (v) Comb. 33. 12 Mod. g. 7 Mod. gg. 
050 $ Rep. 171. 1 Mod. 188. (u) Hob. 41. Noy's Max, c. 42. 
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tc contractue argumentum (w) 5 the property of the goods is 


 tbfolutely bound by it : and the vendee may recover the 


göods by action, as well” as the vendor may the price of 
them (x). And ſuch regard does the law pay to earneſt as 
an evidence of a contract, that, by the ſame ſtatute 29 Car. 
II. c. 3. no contract for the ſale of goods, to the value of 
rol. or more, ſhall be valid, unleſs the buyer actually re- 
ceives part of the goods. ſold, by way of earneſt on his part; 
or. unleſs he gives part of the price to the vendor by way 
of earneſt to bind the hargain, or in part of payment; or. 
unleſs ſame note in writing be made and ſigned by the 
party, ar his agent, who. is to be charged with the con- 
tract. And, with regard to goods under the value of 10. 
no contract or agreement for the ſale of them ſhall be va- 
lid, unleſs the goods are to be delivered within one year, 
or unleſs, the contract be made in writing, and ſigned by 
the, patty who is to be charged therewith. Antiently, 
among all the northern nations, ſhaking of hands was held 
neceſſary to bind the bargain; a cuſtom which we ſtill re- 
tain in many verbal contracts. A ſale thus made was cal- 
led bandſale, & venditio per mutuam manuum complex ionem 
(y); till in proceſs of time the ſame word was uſed to 
fi gnify the price or.earneſt, : which was given n 

after the ſhaking of hands, or inſtead thereof... | 


As ſoon as the bargain i is ſtruck, the property of the goods | 
is transferred to the vendee, and that of the price to the ven- 
dor; but the vendee cannot take the goods, untill he renders 
the price agreed on (). But if he-tenders the money to the 
vendor, and he refuſes i it, the vendee may ſeiſe the goods, or 
have an action againſt the vendor for detaining them. And 
by: a regular Tale, without delivery, the property is ſo abſo- 
lufely veſted in the yendee, that if A ſells a horſe to B for 
10}, and B pays him earneſt, or ſigns a note in writing of 
the bargain; and afterwards,. before the delivery of the 
horſe or money paid, the horſe dies in the vendor's cuſ- 
tody ; ſtill he is e to the money, becauſe by 78 


5 Infl. 3. tit. 24. 9) Stiernhook de jure Goth. I. 2. . 8. 
x) Noy, ibid; 5 F =" (x) Tod. it 
- ail 
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contract, the property was in the vendee (a). Thus may 
property in goods be transferred by ſale, where the vendor 


bath ſuch property in himſelf. 


Bur property may alſo in ſome caſes be transferred by 
ſale, though the vendor bath none at all in the goods: for it 
is expedient that the buyer, by taking proper precautions, 
may at all events be ſecure of his purchaſe; otherwiſe all 
commerce between man and man muſt ſoon be at an end. 


And therefore the general rule of law is (b), that all ſales 


and contracts of any thing vendible, in fairs or markets 
overt, (that is, open) ſhall not only be good between the 
parties, but alſo be binding on all thoſe that have any right 
or property therein. And for this purpoſe, the mirror in- 


forms us (c), were tolls eſtabliſhed in markets, viz. to teſ- 


tify the making of contracts; for every private contract 


was diſcountenanced by law. Wherefore our Saxon anceſ- 


tors prohibited the ſale of any thing above the value of 
twenty-pence, unleſs in open market, and directed every 
bargain and ſale to be contracted in the preſence of credi- 
ble witneſſes (d). Market overt in the country is only 
held on the ſpecial days, provided for particular towns by 
charter or preſcription : but in London every day, except 
Sunday, is market day (e). The market place, or ſpot of 
ground ſet apart by cuſtom for the ſale of particular goods, 
is alſo in the country the only market overt (f); but in 
London every ſhop in which goods are expoſed publicly to 
ſale, is market overt, for ſuch things only as the owner 
profeſſes to trade in (g). But if my goods are ſtolen from 
me, and ſold, out of market overt, my property is not al- 
tered, and I may take them wherever I find them. And 
it is expreſsly provided by ſtatute 1 Jac. I. c. a1. that the 
ſale of any goods wrongfully taken, to any pawnbroker 
in London or within two miles thereof, ſhall not alter the 
property. For this, being uſually a clandeſtine trade, ig 


(a) Noy, c. 42. Wilk. 80. 

(b) 2 Inſt, 713. (e) Cro. Jac. 68. 

(e) c. 1. &. 3. (f) Godb. 131 | 

(d) LL. Ethel. 10, 12. p + 2 Fadg. (g) 5 Rep. 83. 12 Mod. 621. 


Vol. II. Ff * there- 
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therefore. made an exception to the, general rule. And, 
eren in market oyert, it the goods be the property of the 


king, ſuch ſale (though regular in all other reſpects) will in 


no caſe bind him; though it binds infants, feme coverts, 
ideots or Junatics, and men beyond fea or in priſon: or/if 
the goods be ſtolen from a common perſan, and then taken 
by the king's officer from the felon, and ſold in open mar- 
ket; ſtill, if the owner has uſed due diligence in proſecu- 
ting the thief to conviction, he loſes not his property in the, 
goods (h). So likewiſe, if the huyer knoweth the property 
not to be in the ſeller ; or there be any other fraud in the 
ttanſaction; if he knoweth the ſeller to be an infant, or 
feme covert, not uſually trading for herſelf ; if the ſale be 
not originally and wholly made in the fair or market, or 
not at the uſual hours; the owner's property is not bound 
thereby (i). If a man buys his own goods in a fair or mare 
ket, the contract of ſale ſhall not bind him fo. as that he 
ſhall render the price, unleſs the property had been previ- 
ouſly altered by à former ſale (k)- And, notwithſtanding: 
any number of intervening ſales, if the original vendor, 
who ſold without having the property, come again into 
poſſeſſion of the goods, the original owner may take them, 
when found in his hands who was guilty of the firſt breach 
oi juſtice (). By which wiſe regulations the common law 
has ſecured the right of the proprietoy in perſonal chattels 
from being deveſted, fo far as was conſiſtent with that other 
neceſlary policy, that purchaſors, bona fide, in a fair, open, 
and regular manner, ſhould not he afterwards put to diſfi- 
culties by reaſon of the previous nan of the ey” 


Bor there is one ſpecies of oerfanal chattels, in eee 
praperiy is not eably altered by fale, without the expreſs con- 
ſent of the owner, and thoſe are horſes; the ſale of which, 
even in fairs or markets overt, is void in many inſtances, 

where that of other property is valid: becauſe a horſe is 

o fleet an animal, that the ſtealers of them may fly far off 


(h) Bacon's uſe of hd 15 158, (k) Perk. F. 93. 
a, 2 Inſt, 713) 714.5 (1) laſt. 713. 


in 


r 


— 
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in a ſhort ſpace (m), and be out of the reach of the mgſh 
induſtrious owner. All perſons therefore that haye geg 
ſion to deal in horſes, and are therefore liable ſometimes tg 
buy ſtolen ones, would do well to obſerve, that whatever 
price they may give, or how long ſoever they may Keep 
poſfeſſion before it be claimed, they gain no property in /o 
horſe that has been ſtolen, unleſs it be bought in a fait on 
market overt ; nor even then, unleſs the directions be put: 
fued that are laid down in the ſtatutes 2 P. & M. c. 7. and 
31 Eliz. c. 12. By which it is enacted, that every hovſgy 
fo to be ſold, ſhall be openly expoſed, in the time of ſuch 
tair or market, for one whole hour together, between ten 
in the morning and ſunſet, in the open and public plagg 
uſed far ſuch ſales, and not in any private yard or ſtable: 


that the horſe ſhall be brought by both the vendor and ven 


dee to the toll-gatherer or book-keeper of ſuch fair or mar- 


ket: that toll be paid, if any be due; and if not, one penny | 


to the book-keeper, who ſhall enter down the price, c0+ 
Jour, and marks of the horſe, with the names, additions, 
and abode of the vendee and the vendor ; the latter either 
upon his own knowledge, or the teſtimony of ſome credi- 
ble witneſs. And, even if all theſe points be fully com- 
plied with, yet ſuch fale ſhall not take away the property 
of the owner, if within ſix months aſter the horſe is ſtolen 
he puts in his claim before the mayor, or ſome juſtice, of 
the diſtrit-in which the horſe ſhall be found ; and within 
forty days after that, proves ſuch his property by the oath 
of two witneſſes before fuch mayor or juſtice; and alſo 
tenders to the perſon in poſſeſſion ſuch price as he bona fide 
paid for him in market overt. But in caſe any one of the 
points before-mentioned he omitted, or not obſerved in the 
ſale, ſuch fale is utterly void; and the owner ſhall notloſe 


his property, but at any diſtance of time may ſeize or bring . 


an action for his horſe, wherever he happens to find him. 
Wherefore fir Edward Coke obſerves (n), that, both by the 
common law and theſe two ſtatutes, the property of horſes 
is ſo well preſerved, that if the owner be of capacity to un- 
derſtand them, and be vigilant and induſtrious to purſue the 


(m) 2 Inf. 714 . (n) Bid. 719. 
F f 2 ſame, 
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fame, it is almoſt impoſſible that the property of any horſe, 


either ſtolen or not ſtolen, ſhould be altered by any ſale i in 
, market overt by him chat! is malae Adi peſſe Ne. 3 


: By — ivil law (o) an implies warranty was . to 
every ſale, in reſpect to the title of the vendor: and ſo too, 
in our law, a purchaſor of goods and chattels may have a 
atis faction from the ſeller, if he ſells them as his own, and 
tho title proves deficient, without any expreſs warranty for 
that purpoſe (p). But with regard to the goodneſs of the 
wares ſo purchaſed, the vendor is not bound to anſwer; 
unleſs he expreſsly warrants them to be ſound and good 
(q), or unleſs he knew them to be otherwiſe, and hath uſed 
any art to diſguiſe them (r), or unleſs they turn out to be 
en from what by Nanny to the 1 


&.4 


8 — — — bailler, n is a- 
* of goods in truſt, upon a contra& ex preſſed or im- 
plied, that the truſt ſhall he faithfully executed on the part 
of the bailee, As if cloth be delivered, or (in our legal di- 
_ ale} bailed, to a taylor to make a ſuit of-cloaths, he has it 
upon an implied contract to render it again when made, and 
that in a workmanly manner (s). If money or goods be de- 
livered to a common carrier, to convey from Oxford to Lon. 
don, he is under a contract in law to pay, or carry, them to 
the perſon appointed (t), If a horſe, or other goods, be de- 
livered to an inn-keeper or his ſervants, he is bound to keep 

them ſafely, and reſtore them when his gueſt leaves the 

--houſe (u). If a man takes in a horſe, or other cattle, to 
graze and depaſture in his grounds, which the laws calls agiſt- 

ment, he takes them upon an implied contract to return them 
fafe to the owner (w). If a pavnbroker receives plate or 

je wels as a pledge, or ſecurity, for the repayment of money 
lent thereon at a day certain, he has them upon an expreſs 


contract or condition to reſtore them, if the pledgor performs 
his part by £26 2308s them in due time (x): for the due 


(o) Bf. 21.2.1. ([t) 12 Mod. 482. 
(p) Cro. Jac. 474. 1 Roll, Abr. go. (u) Cro. Eliz. 623. 
(q) F. N. B. 94. (w) Cro. Car. 271, 
* (r) 2 Roll. Rep. 5g. * - (x) Cre Jac. 245. Yelvy. 178. 
8 1 Vern. 268, . 


execution 
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execution of which contract many uſeful regulations are | 


made by ſtatute 30 Geo. II. c. 24. And ſo if a landlord diſ- 
treins goods for rent, or a pariſh officer for taxes, theſe for 
a time are only a pledge in the hands of the diſtreinors, and 
they are bound by an implied contract in law to reſtore 
them on payment of the debt, duty, and expences, before 


the time of ſale; or, when ſold, to render back the. over- 


plus. If a friend delivers any thing to his friend to keep 
for him, the receiver is bound to reſtore 1t on demand : and 
it was formerly held that in the mean time he was anſwer- 
able for any damage or loſs it might ſuſtain, whether by 


accident or otherwiſe (y) ; unleſs he expreſsly undertook (2) 
to keep it only with the ſame care as his own goods, and then 


he ſhould not be anſwerable for theft or other accidents. But 
now the law ſeems to be ſetiled upon a much more ration- 
al footing (a); that ſuch a general bailment will not charge 
the bailee with any loſs, unleſs it happens by groſs neglect, 
which is conſtrued to be an evidence of fraud: but, if the 
bailee undertakes ſpecially to keep the goods ſafely and ſe- 


curely, he is bound to anſwer all perils and damages, that 


may befall them for want of the ſame care with which a 
prudent man would keep his own (b). 


lx all theſe inſtances there is a ſpecial qualified property 


' transferred from the bailor to the bailee, together with the 


poſſeſſion. - It is not an abſolute property in the bailee, be- 


' cauſe of his contract for reſtitution ; and the bailor hath no- 


thing left in him but the-right to a choſe in action, grounded 


upon ſuch contract, the poſſeſſion being delivered to the bai- 
lee. And, on account of this qualified property of the bailee, 


dhe may, (as well as. the bailor maintain an action againſt 


— 


ſuch as injure or take away theſe chattels. The taylor, the 
Carrier, the innkeeper, the agiſting farmer, the pawnbroker, 


i {y). Co. Lad. 99. rc theft: provided his own googs pe- 
(2) 4 Rep. 84. 1 riſhed in the fame manner: jura 
nh We ond Raym. 9g. 12 Mod. 487.” * enim. 0a, fays Stierhook,” de. 


(b) By the laws of Sweder, the de- © lum pracſumunt, fi una non pere- 
pohtar7 or bailee o goods is not bound nf. (De jure Suern, J. 3. 6, s) 
to reftitution, in ca e of accicent by fire 8 
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the diſtreinor, and the general bailee, may all of ther vindi- 
cate, inthEir 6wn tight, this theit poſſeffory intereſt; againſt 
any ſtranger or third perſon (c). For, as ſuch bailee is ref. 
ponſible to the bailor, if the goods are Toft or damaged by 
his wilful default of groſs negligence, or if he do not deliver 
up the chattels on lawful demand, it is therefore reaſonable 
that he ſhould have a right to recover Either the ſpecific 
gods, or elſe a ſatisfaction in dimages, againſt all other 
perſons, who may have purloined ot injured them; that 
he may always be ready to anſwer the call of the bailor. 


3. HizinG and Borrowing are alſo contracts by which à 
qualified property may be transferred to the hirer br borrow- 
er: in which there is only this difference, that hiring is al- 
_ ways for a price, a ſtipend, or additional recompenſe ; bor- 

Towing is merely gratuitous. But the law in both caſes is 
the ſame. They are both contracts, whereby the poſſeſſion 
And & tranſient property is transferred for a particular time 
or uſe, on condition and agreement to reſtore the goods ſo 
Hired or borrowed, as ſoon as the time is expired or uſe 
performed ; together with the price or ſtipend (in caſe of 
hiring) either expreſsly agreed on by the parties, or left to 
be implied by law according to the value of the ſervice. By 
this mutual contract, the hirer or borrower gains a tempo- 
fary property in the thing hired, accompanied with an 
implied condition to uſe it with moderation and not abuſe 
it; and the owner or lender retains a reverſionary intereſt 
in the ſame, and acquires a new property in the price or 
reward. Thus if a man hires or borrows a horſe for a 
month, he has the poſſeſſion and a qualified property 
therein during that period; on the expiration of which his 
qualified property determines, and the owner becomes (in 
caſe of hiring) intitled to the premium or price, for which 
the horſe was hired (d.) 


THERE is one ſpecies of this price or reward, the moſt 
ufual of any, but concerning which many good and learned 


(e) 13 Rep, 69. (4) Yelv, 172. Cro, Jac. 236. 


men 
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men have in former times very much perplexed themſelves 
and other people, by raifing doubts about its legality in foro 
conſerentine. That is, when money is lent on a contract to 
receive not ohly the principal ſum again, but alſo an en- 
creaſe'by way of compenſation for the uſe; which is gene- 
Tally called intereft by thoſe who think it lawful, and fury 
by theſe who do not fo, It may not be atnifs therefore tb 
enter into a ſhort enquiry, upon what footitig this matter 
of intereſt ot uſury does really ſtand. 


— 


Tut enemies to intereſt in A take no \diftinQion 
between that and uſury, holding any increafe of money to 
be indefenſibly ufuripus. And this they ground as well on 
the prohibition of it by the law of Moſes-among the Jews, 
as alſo upon what is laid down by Ariſtotle (e), that money 
is naturally barren, and to make it breed money is prepo- 
ſterous, and a perverſion of the end of its inſtitution, which 
was only to ſerve the purpoſes of exchange, and not of 1h- 
- creaſe.” Hence the ſchoo! divines have branded the practice 
of taking intereſt, as being contrary to the divine law both 
natural and revealed; and the canon law (f), has proferi- 
bed the taking any, the leaſt, increaſe for the loan of mo- 
ney as a mortal ſin. 


Bor, in anſwer to this, it may be obſerved, that the mo- 
ſaical precept was clearly a political, and vot a moral pre- 
cept. It only prohibited the Jews from taking uſury from 
their brethren the Jews; but in expreſs words permitted 
them to take it of a ſtranger (g): which proves that the 
takit'y of moderate uſury, or a reward for the uſe, for ſo 

the word ſignifies, is not hlum in ſe, ſinee it was allowed 
v dere any but an Iſraelite was concerned. And as to AN- 
ſtotle d reaſon, deduced from the natural barrenneſs of mò- 
ney, the ſame may with equal force be alledged of houſes, 
vhich never breed houſes; and twenty other things, which 
nobody doubts it i matt to a profit of, by mig 


*%* 4 1 
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them to hire. And though money was originally uſed only 
for the purpoſes of exchange, yet the laws of any ſtate may 
be well juſtified in permitting it to be turned to the pur- 
poſes of profit, if the convenience of ſociety. (the great end 
for which money was invented) ſhall require it. And that 
the allowance of moderate intereſt tends greatly to the be- 
nefit of the public, eſpecially in a trading country, will ap- 
pear from that generally acknowledged principle, that com- 
merce cannot ſubſiſt without mutual and extenſive credit. 
Unleſs money therefore can be borrowed, trade cannot be 
carried on :- and if no premium were allowed for the hire of 
money, few perſons would care to lend it; or at leaſt the 
eaſe of borrowing at a ſhort warning (which is the life of 
commerce) would. be entirely at an end. - Thus, in the 
dark ages of monkiſh ſuperſtition and civil tyranny, when 
intereſt was laid under a total interdict, commerce was alſo 
at its loweſt ebb, and fell. entirely into the hands of the 
Jews and Lombards: but when mens minds began to be 
more enlarged, when true religion and rcal liberty revived, 
commerce grew again into credit; and again introduced 
with itſelf its inſeparable companion, an of loans 
upon intereſt. 


Arp, really, conſidered. abſtractedly from this its uſe, 
ſince all other conveniences of life may either be bought or 
hired, but money can only be hired, there, ſeems no greater 

impropriety in taking a recompenſe or price ſor the hire of 
_ this, than of any other convenience. If I borrow 100). to 

. employ ina beneficial trade, it is but equitable that the lend- 

er ſhould have a proportion. of my gains. To demand an 
exorbitant price is equally contrary to conſcience, for the 
loan of a horſe, or the loan of a ſum of money: but a. rea- 
ſonable equivalent for the temporary. inconvenience the 
owner may feel by the want of it, and for. the hazard of 
his loſing ! it entirely is not more immoral in one caſe. than 
it is in the other. And indeed the. abſolute prohjbitipn of 
lending upon any, even moderate intereſt,. introduces the 
very inconvenience. which it ſeems meant to; reme d. The 
neceſſity * ITS: will make borrowing unavoidable. 
* Without 


Ch. 30. of THIN ES. 437 


- Without ſome profit allowed by taw there will be but few 
lenders: and thoſe principally bad men, who will break 
through the law, and take a profit; and then will endea- 

- vour to indemnify themſelves from the danger of the pe- # 

nalty, by making that profit exorbitant. Thus, while all o 

degrees of profit were diſcountenanced, we find more com- | 

of plaints of uſury, and more flagrant inſtances of oppreſſion, 

than in modern times; when money may be eaſily had at 

a low intereſt. A capital diſtinQion muſt therefore be made ; 

| between a moderate and exorbitant proFt ; to the former [I 

of which we uſually give the name of intereſt, do the latter 

the truly odious appellation of uſury: the former is neceſ- 

ſary in every civil ſtate, if it were but to exchide the fatter, 
which ought never to be tolerated i in any well-regvlated ſo- 
ciety. For, as the whole of this matter is well ſammed up 
by Grotivs (h). © if the compenſation allowed by ta —— 

- «© not exceed the proportion of the hazard run, or the Want 4 

felt, by the loan, its allowance is neither repugnant to 
a the revealed nor the natural law: but if it exceeds thoſe 
& bounds, it is then oppreſſive uſury ; and though the mu- 
*« nicipal las may give it impunity, 8 . can 7 make 
4 jt juſt. 77 ei 


Wir ſee, that the exorbitanee or moderation of intereſt, 
ber money lent, depends upon two circùmſtanees; the in- 
| convenience of partidg with" it for the preſent, and the hazard 
ders can never be elicmated by laws; the rate therefdte of 
general intereſt muſt depend ufo the ſua; or general Trcon- i, 
veniende. This reſults entirely from the quantity df ſpecie | 
or current money in the kingdom! for,” the more ſpecie | 
there is \ circulating in any fiation, the greater "bÞefAluity 
| there will be beyond whit is neceſſary to carry oFtheEbuſi- 
"nels of exchange and the common concerns: of Hfe? In 


5 | every nation or public community there is a ceftiin quantity 
˖ df 'moriey thus neceſſary; which a perſon Well! ſkilled in 

_ Politleal arithmetick might perfaps caleulateꝭ s ExaQty, as | 
2 private banker can e demand for ary vat, Be end in his | 
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own mmop: all above this neceſſary quantity may be ſpared, 
or lent, without much inconvenience to the reſpective len- 
ders; and the greater this national ſuperfluity is, the tnore 
numerous will be the lenders, and the lower ought the rate 
of the national intereſt to be: but where there is not enough, 
or barely enough, circulating caſh, to anſwer the ordinary 
uſes of the public, intereſt will be proportionably high; for 
lenders will be but few, as few can ſubmit to the incohve- 
nience of lending. * 


So alſo the — of an entire loſs h has its aideds in the 
regulation of intereſt : hence, the better the ſecurity, the 
lower will the intereſt be; the rate of intereſt being gene- 
rally in a compound ratio, formed out of the inconvenience 
and the hazard. And as, if there were no inconvenience, 
there ſhould be no intereſt, but what is equivalent to the 
hazard; fo, if there were no hazard, there ought to be no 
intereſt, ſave only what ariſes from the mere inconvenience 
of lending. Thus, if the quantity of ſpecie in a nation be 
ſuch, that the general inconvenience of lending for a year 
is computed to amount to three per cent. a man that has 
money by him will perhaps lend it upon good perſonal ſe- 
curity at froe per cent. allowing two for the hazard run ; 
he will tend it upon landed ſecurity, or mortgage, at four 
per cent, the hazard being proportionably leſs; but he will 
lend it to the ſtate, on the maintenance of which all his 
property depenids, at three per cent. the hazard ng norte 


at all. 


Bur ſometimes the rey may be greater, chan the 
rate of intereſt allowed by law will compenſate. And. this 
gives riſe to the praQtiſe, 1. Of bottomry, or © el 

2. Of policies of inſurance, 


Anp firſt, bottomry (which originally. aroſe from RY 
ting the maſter of a ſhip, in a foreign country, to hypothe- 
cate the ſhip in order to raiſe money to refit) is in the na- 
ture of a mortgage of a ſhip; when the owner takes up 


money to enable him to As on his voyage, and pledges 
* {4 the 


Giga ef Thrx cs. 459 
Keel or bottom of the ſhip {pars pro tote) as. 1 ſecority for 
the repayment.” In which cafe it is underſtood, that, if the 
ſhip be loſt, the lender loſes alſo his whole mbney z but, if 
it returns in ſafety; then he ſhall receive back his principal; 
and alfo the premium or intereſt agreed upon, however it 
may exceed the legal ratè of intereſt. And this is allowed 
to be à valid contract in all trading nations; for the benefit 
of commerce, and by reaſon of the extraordinary hazard run 
by the lender (i). And in this caſe the ſhip and tackle, if 
brought Home; are anſwerable (as well as the perfon of the 
Borrower) for the money lent. But if the loan is not upon 
the veſſel, but upon the goods and merchandite, which 
muſt neceſſarily be ſold or exchanged in the courſe of the 
voyage; then only the borrbwer, perſonally, is bound to an- 
ſwer the contract; who therefore in this caſe is ſaid tb take 
up money at reſpondentia. Theſe terms are alſo applied to 
contracts for the repayment of money borrowed, not on 
the ſhip and goods only, but on the mere hazard of the voy- 
age itſelf z when a man lends a merchant- 1000). td be em- 
ployed in a beneficial trade, with condition to be repaid 
with extraordinary intereſt, in caſe ſuch a yoyage be ſafely 
performed (k) : which kind of agreement is ſometimes 
called foenus nauticums and ſometimes u/ura maritima (1). 
But, as this gave an opening for-uſurious and gaming con- 
tracts, eſpecially upon long voyages, it was enacted by the 
ſtatute 19 Geo. II. c. 37. that all monies lent on bottomry 
or at reſpondentia, on veſſels bound to or from the Eaſt In- 
dies, ſhall be expreſsly lent only upon the ſhip or upon the 
-merchandize ; that the lender ſhall have the benefit of ſal- 
vage; and that if the borrower has not on board effects to 
the value of the ſum borrowed, he ſhall be reſponſible to 
the lender for ſo much of the principal as hath not been 
laid out, with legal intereſt and all other charges, though 
the ſhip and merchandize be totally loſt. 

10 2 oy "Yoo 6r bn on 5 Ee, ibid, yy #4, 
'Byakeeſh. guat. jur. privat. I 3. c. 16. 
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Seon r, a policy of inſurance is a ebntrac᷑t between A 
— B, that, upon A's paying a premium equivalent to tho 
hazard run, B will indemnify or inſure him againſt a. parti- 
cular event. This is founded upon one of the ſame princi- 
ples as the doctrine of intereſts upon loans, that of hazard z 
but not that of incobnvenience. For if I inſure a ſhip to the 
Levant, and back again, at five per cent; here I calculate 
the chance that ſne performs her voyage to be twenty to 
one againft her being loſt: and, if ſhe be loſt, J loſe 1007. 
and get 5 Now this is much the ſame as if I lend the 
merchant; whoſe whole fortunes are embarked in this veſſel, 
too] at the rate of eight pe rent. For by a loan I ſhould 
be immediately out of my money, the inconvenience” of 
which we Have ebmputed equal to three per cent: if there- 
fore I had actually lent bim too I muſt have added 47. on 
the ſcore” bf inconvenience, to the g/. allowed for the ha- 
zard ; 'which together would have made'8]. But as, upon 
an inſurance, I am never out of my money till the Toſs actu- 
ally happens, nothing is therein . upon the principle 
df inconvenience, but all upon the principal'of hazard. 
Thus tbo, in a ban, if the chance of repayment depends 
upon the botrower's life, it is frequent (beſides the uſual rate 
of intereſt) for the borrower to have his life inſured till the 
time of repayment ; for which'he is loaded with an addi- 

tional premium, ſuited to his ape and conſtitution.” Thus, 
if Sempronius has only an annuity for his life, and would 
borrow 100/. of Titius for a year ; the inconvenience and 
genetal hazard of this dan, we have ſeen, are equivalent to 
5 J. which is therefore the legal intereſt : but there is alſo a 
ſpecial hazard in this caſe; for, if Sempronius dies within 
the year, Titius muſt loſe the whole of his 100% Suppoſe 
this chance to be as one to ten: it will follow that the ex- 
traordinary hazard is worth 10 J more; and therefore that 
the teaſonable rate of intereſt in this caſe would be þ/tzen 
per cent. But this the law, to avoid abuſes, will not per- 
mit to be taken: Sempronius therefore gives Titius the 
lender only 51. the legal intereſt : but applies to Galus an 


inſurer, and gives hiew the other 10ʃ. to indemnify Titivs 
againſt 
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againſt the extraordinary hazard. And in this manner may 
any extraordinary or particular hazard be provided againſt; 
Which the eſtabliſhed rate of intereſt will not reach that 
being calculated by the ſtate to anſwer only the ordinary 
and general hazard, together with the lender's ine 
ence in r with his ſpecie for the time, £ i 
Tur learning relating to-marine infurtnees bath of late 
years been greatly improved by a ſeries of judicial decifions, 
which have now eſtabliſhed the law in ſuch a variety of 
caſes, that (if well and ſudiciouſly collected) they would 
form # very complete title in a code of commercial juriſpru- 
dence. But, being founded on equitable principles, which 
chiefly reſult from the ſpecial eireumſtances of the cafe, it 
is not eaſy to reduce them to any general heads in mere 
elementary inſtitutes. Thus much may however be ſaif ; 
that, being contracts, the very eſſence of which conſiſts in 
obſerving the pureſt good faith and integrity, they are va- 
cated by any the leaſt ſhadow, of fraud or undue conceal- 
ment ; and, on the other hand, being much for the bene- 
fit and extenſion of trade, by diftributing the loſs. or gain 
among a number of adventurers, they are greatly encoy- 
. Taged and protected both by common law and acts of par- 
liament. But, as a practice had obtained of inſuring large 
ſums without having any property on board, which werg 
called infurances, intereſt or ng intereſt and alſp of inſuring 
the ſame goods ſ. ſeveral times over; both of which were a 
1 ſpecjes of gaming, without any advantage te commerce, 
and were denominated wagering policies: it is therefore 
pace by the ſtatute 19 Geo. II. c. 37. that all inſurances, 
intereſt or no intereſt, or without 1. proof of intereſt 
than the policy itſelf, or by way of gaming or "wagering, ar 
| without benefit of ſalvage to the inſurer, (all which had the 
_ fame pernjcjous tendency) ſhall he totally null and void, ex- 
cept upon privateers, or ſhips in the Spaniſh and Portu- 
a gueſe trade, for reaſons ſufficiently obvious; and that no 

re· aſſurance ſhall be lawful, except the former inſurer ſhall 
05 be inſa vent, a bankrupt, or dead; and laftly that, in the 

35 India trade, the lender of money on bottomty, or at 


reſpor- 
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reſpondentia, ſnallalonę have a right. to he inſured; for the 
money lent, and the borrower ſhall (in caſe. of a loſs): reco- 
ver no more upon an y-inſurance than the ſurplus of his pro- 
y, above the value of his bottomry or reſpundentia hond. 
t, to return to the doꝭ tine of commgn intereſt. on loans: 


Urox the two principles of inconvenience and hazard, 
compared together, different nations have at different times, 
eſtabliſhed different rates gf intereſt. The Romans at one 
time allowed centęſimae, or Hoglut per cant. to be taken for 
common loans; but Juſtiniaꝝ (m) reduced it to trientet, or 
one third of the 44,97 cenigſimae, that is, four per cent; but 
allowed higher intereſt to be taken gf merchants, becauſe 
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1. is therefore to be 3 that, . 


in — the rate of intereſt, the 
Romans divided the principal 8 
to an hundred = Slaſh of which 
they allowed, to be taken monthly : 

and this, which was the higheft rate 
of intereſt permitted, they called uſu- 
'rae renteſimae, amounting yearly to 
twelve per cext. Now as the as, or 


Roman pound, was commonly uled to 


expreſs any integral ſam, and was di- 
viſible into twelve parts ar unciae, 
therefore theſe twelve monthly pay- 
ments or unciac, were held to a- 
mount annually to cope pound,” or 4. 
uſurarjus; and fo A urge afſes 
| Were ſynonimous to the #ſurae cente- 


femae. - And all lower rates of iatereſ 
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us (o), that in Holland the rate of intereſt was then eight 
er cent. in common loans, but twelve to merchants. Our 
law eſtabliſhes one ſtandard for all alike, where the pledge 
or ſecurity itſelf is not put in jeopardy ; leſt, under the ge- 
neral pretence of vague and indeterminate hazards, a door 
ſhould be opened to fraud and uſury: leaving ſpecific ha- 
zards to be provided againſt by ſpecific inſurances, or by 
loans upon reſpondentia, or bottomry. But as to the rate 
of legal intereſt, it has varied and decreaſed for two hun- 
dred:years paſt, according as the quantity of ſpecie in the 
: kingdom has encreaſed by acceſſions of trade, the introduc- 
tion of paper credit, and other circumſtanees. | The ſtatute 
37 Hen. VIII. c. g. confined intereſt to ten per cent. and ſo 
did the ſtatute 13 Eliz. c. 8. But ag, through the encou- 
ragements given in her reign to commerce, the nation 
rrew more wealthy, ſo under her ſucceſſor the ſtatute 21 
= I. g. reduced it to eight per cent; as did the ſtatute 
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Tutkiſh, and Indian intereſt, have been allowed in our 
courts, to the amount of even twelve per cent. For the 
moderation or exorbitance of intereſt depends upon local 
circumſtances; and the refuſal to inforce ſuch contracts 
would put a ſtop to all foreign trade, 


4. Tux laſt general ſpecies of contracts, which I have to 
mention, is that of debt; 3 whereby a choſe in action, or right 
fo a certain ſum of money, is mutually acquired and loſt (q). 
This may be the counterpart of, and ariſe from, any of the 
other ſpecies of contracts. As, in caſe of a ſale, where the 
price is not paid in ready money, the vendee becomes in- 
debted to the vendor for the ſum agreed on; and the vendor 
Has a property in this price, as a choſe in ation, by means 


of this contract of debt. In bailment, if the bailee loſes 


or detains a ſum of money bailed to him for any ſpecial 
purpoſe, he becomes indebted to the bailor in the ſame. nu- 
merical ſum, upon his implied contract, that he ſhall exe- 
tute the truſt repoſed in him, or repay the money to the 
bailor. Upon hiring or borrowing, the hirer or borrower, 
at the ſame time that he acquires a property in the thing 
tent, may alſo become indebted to the lender, upon his 
contract to reſtore the money borrowed, to pay the price 
6f premium of the loan, the hire of the horſe, or the like. 
Any contract in ſhort whereby a determinate ſum of money 
es due to any perſon, and is not paid but remains in 
action merely, is a contract of debt. And, taken in this 
light, it comprehends a great variety of acquiſition; being 
uſually divided into debts of — debts by ſpecial, and 
debts by ſimple contra. 


A ver of record is a ſum of money, which appears to 
be due by the evidence of a court of record. Thus, when 
any ſpecific ſum is adjudged to be due from the defendant 
to the plaintiff, on an action or ſuit at law; this is a con- 
tract of the higheſt nature, being eſtabliſhed by the ſen- 
tence of a court of judicature. Recognizances alſo are a 
ſum of money, recognized or acknowledged to be due to the 


(a) F. N. B. 119. 
crown 
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crown or a fubject, in the preſence of ſome court or ma- 
giſtrate, with a condition that ſuch acknowledgment ſhall 
be void upon the appearance of the party, his good beha- 
viour, or the like: and theſe, together with ſtatutes met- 
chant and ſtatutes ſtaple, Cc. if forfeited by non-perfor- 
mance of the condition, are alſo ranked among this firſt and 
principal claſs of debts, via. debts of record; ſince the con- 
tract, on which they are founded, is witneſſed by the 
higheſt. kind a evidence, viz. by matter of record. 


Dunrs by Alia, or ſpecidh conta, are ſuch where- 
by a ſum of money becomes, or is acknowledged to be, 
due by deet! or inſtrument under ſeal. Such as by deed of 
covenant, by.deed of ſale, by leaſe reſerving rent, or by 
bond or obligation: which laſt We took occaſion to explain 
in the twentieth lecture of the preſent book; and then 
ſhewed that it is an acknowledgment or creation of a debt 
from the obligor to the obligee, unleſs the obligor per- 
farms: a condition thereunto uſually annexed, as the pay- 
ment of rent or money borrowed; the obſervance of a cove- 
nant, and the like; on failure of which the bond becomes 
forfeited, and the debt becomes due in law. Theſe are 
looked upon as the next claſs of debts after thoſe of record, 
being n by ſpecial . under ſeal. 

"AN 13 1 

"Donn by /imple ated are ſuch, where the contract 
upon which the obligation ariſes is neither aſcertained by 
matter of record, nor yet by deed or ſpecial inſtrument; but 
by mere oral evidence, the moſt ſimple of any: or by notes 
- unſealed, which are capable of a more eaſy proof, and (there- 
fore only) better, than a verbal promiſe, It is eaſy to ſee 
into what a vaſt variety of obligations this laſt claſs may be 
branched out, through the numerous contracts for money, 
which are not only expreſſed dy the parties, hut virtually 
implied in law. Some of theſe we have alread y' occaſionally 
hinted at; and the Teſt, to avoid repetition, muſt be 
referred to thoſe particular heads in the third book of 
thele commentaries, where the breach of ſuch contraQs 

Vor. II. | G g * will 


466 The Rionrs Book II. 


will be conſidered. I ſhall only obſerve at preſent, that by 
the ſtatute 29 Car. II. c. 3. no executor or adminiſtrator 
ſhall be charged upon any ſpecial promiſe to anſwer dama- 
ges out of his own eſtate, and no perſon ſhall be charged 
upon any promiſe to anſwer for the debt or default of ano- 
ther, or upon any agreement in conſideration of marriage, 
or upon any contract or ſale of any real eſtate, or upon any 
agreement that is not to be performed within one year from 
the making, unleſs the agreement or ſome memorandum 
thereof be in writing, and ſigned by the party himſelf or 
by his authority. 


Burr there is one ſpecies of debts upon ſimple contract, 
which, being a tranſaction now introduced into all ſorts of 
civil life, under the name of paper credit, deſerves a more 
particular regard, Theſe are debts by bills of exchange, and 
promiſſory notes. 


A BILL of exchange is a ſecurity, originally invented 
among merchants in different countries, for the more eaſy 
remittance of money from the one to the other, which has 
ſince ſpread itſelf into almoſt all pecuniary tranſaQions. It 
is an open letter of requeſt from one man to another, deſi- 
ring him to pay a ſum named therein to a third perſon on 
his account; by which means a man at the moſt diſtant part 
of the world may have money remitted to him from any tra- 
ding country. If A lives in Jamaica, and awes B who 
lives in England 1000}. now if C be going from England 
to Jamaica, he may pay B this 10007. and take a bill of 
exchange drawn by B in England upon A in Jamaica, and 
receive it when he comes thither. Thus does B receive his 
debt, at any diſtance of place, by transferring it to C; 
who carries over his money in paper credit, without danger 
of robbery or loſs. This method is ſaid to have been 
brought into general uſe by the Jews and Lombards, when 
baniſhed for their uſury and other vices; in order the more 
eaſily to draw their effects out of France and England, into 
thoſe countries in which they had choſen to reſide. The 
invention of them was a little earlier: for the Jews were 
baniſhed out of Guienne in 1287, and out of England 

| in 
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in 1290 (r); and in 1236 the uſe of paper credit was intro- 
duced into the Mogul empire in China (s). In common 
ſpeech ſuch a bill is frequently called a draght, but a 4:1] of 
exchange is the more legal as well as mercantile expreflion. 
The perſon however who writes this letter is called in law 
the drawer, and he to whom it is written the drawee ; and 
the third perſon, or negociator, to whom it is payable (whe- 
ther eſpecially named, or the bearer generally) is called the 
payee. | 


THESE bills are either foreign, or inland: foreign, when 
drawn by a merchant reſiding abroad upon his correſpon- 
dent in England, or vice verſa ; ind inland, when both the 
drawer and the drawee reſide within the kingdom. For- 
merly foreign bills of exchange were much more regarded 
in the eye of the law than inland ones, as being thought of 
more public concern in the advancement of trade and com- 
merce. But now by two ſtatutes, the one 9 & 10 W. III. 
c. 17. the other 3 & 4 Ann. c. 9. inland bills of exchange 
are put upon the ſame footing as foreign ones; what was 
the law and cuſtom of merchants with. regard to the one, 
and taken notice of merely as ſuch (t), being by thoſe ſta» 
tutes expreſsly enacted with regard to the other. So that 
there is now in law no manner of difference between them. 


. PROMISSORY notes, or notes of hand, are a plain and di- 
| rect engagement in writing, to pay a ſum ſpecified at the 
| time therein limited to a perſon therein named, or ſometimes 
f to his order, or often to the bearer at large, Theſe alſo by 
| the tame. ſtatute 3 and 4 Ann. c. g. are made aſſignable 
5 * and indorſable in like manner as bills of exchange. 


5 Tur payee, we may obferve, either of a bill of exchange 
1 or promiſſory note, has clearly a property veſted in him (not 
n indeed in poſſeſſion but in action) by the expreſs contract of 
* the drawer in the caſe of a promiſſory note, and, in the caſe 
to of a bill of exchange, by his implied contract: oi. that, 
ne (r) '2 Carte. 203, 206, ; (t) i Roll. Abr. 6. 

4 6 Mod. Un. Hiſt, iv. 499. 
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provided the drawee does not pay the bill, the drawer will: 
for which reaſon it is uſual, in bills of exchange, to expreſs 
that the value thereof hath been received by the drawer (u); 
in order to ſhew the conſideration, upon which the implied 
contract of repayment ariſes. And this property, ſo veſted, 
may be transferred and aſſigned from the payee to any other 
man; contrary to the general rule of the common law, that 
no choſe in action is aſſignable : which aſſignment is the life 


| of paper credit. It may therefore be of ſome uſe, to men- 


tion a few of the principal incidents attending this transfer 
or aſſignment; in order to make it regular, and thereby to 
charge the drawer with the payment of the debt to other 
perſons, than thoſe with whom he originally contracted. 


In the firſt place then the payee, or perſon to whom or 
whoſe order ſuch bill of exchange or promiſſory note is pay- 


able, may by indorſement, or writing his name in dorſo or 


on the back of it, aſſign over his whole property to the bea- 


rer, or elſe to another perſon by name, either of whom is 
then called the indorſee ; and he may aſſign the ſame to ano- 
ther, and ſo on in infinitum. And a promiſſory note, pay- 
able to A or bearer, is negotiable without any indorſement, 
and payment thereof may be demanded by any bearer of 
it (v). But, in caſe of a bill of exchange, the payee, or 
the indorſee, (whether it be a general or particular indorſe- 
ment) is to go to the drawee, and offer his bill for accep- 
tance ;z which acceptance (ſo as to charge the drawer with 
coſts) muſt be in writing, under or on the back of the bill. 
Tf the drawee accepts the bill, either verbally or in wri- 
ting (w), he then makes himſelf liable to pay it; this being“ 
now a contract on his ſide, grounded on an acknowledgment 
that the drawer has effects in his hands, or at leaſt credit 
ſufficient to warrant the payment. If the drawee refuſes to 
accept the bill, and it be of the value of 20/7. or upwards, 
and expreſſed to be for value received, the payee or indorfee 
may proteſt it for non-acceptance : which proteſt muſt be made 


(u) Stra. 1212. 4 Geo. III. B. R. 
(v) 2 Show. 23; —Grant v. Veughan. T. (W) Stra. 1000. 
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in writing, under a copy of ſuch bill of exchange, by ſome 
notary public; or, if no ſuch notary be reſident in the place, 
then by any other ſubſtantial inhabitant in the preſence of 
two credible witneſſes; and notice of ſuch proteſt muſt, 
within fourteen days after, be given to the drawer. 


Bur, in caſe ſuch bill be accepted by the drawee, and 
after acceptance he fails or refuſes to pay it within three 
days after it becomes due (which three days are called days 
of grace) the payee or indorſee is then to get it proteſted for 


non-payment, in the ſame manner and by the ſame perſons 


who are to proteſt it in caſe of non-acceptance : and ſuch 
proteſt muſt alſo be notified, within fourteen days after, to 
the drawer. And he, on producing ſuch proteſt, either of 
non - acceptance or non-payment, is bound to make good to 
the payee, or indorſee, not only the amount of the ſaid bills, 
(which he is bound to do within a reaſonable time after 


non- payment, without any proteſt, by the rules of common 


hw) (x) but alſo intereſt and all charges, to be computed 
from the time of making ſuch proteſt. But-if no proteſt be 
made or notified to the drawer, and any damage accrues by 
ſuch negleQ, it ſhall fall on the holder of the bill. The 
bill, when refuſed, muſt be demanded of the drawer as ſoon 
as conveniently may be: for though, when one draws a bill 
of exchange, he ſubjects himſelf to the payment, if the per- 
ſon on whom it is drawn refuſes either to accept or pay, 
yet that is with this limitation, that if the bill be not paid, 
when due, the perſon to whom it is payable ſhall in con- 


. venient time give the drawer notice thereof; for otherwiſe 


the law will imply it paid : ſince it would be prejudicial to 
commerce, if a bill might riſe up to charge the drawer at 
any diſtance of time; when in the mean time all reckon- 
ings and accounts may be adjuſted between the drawer and 
the drawee (y). 


IF the bill be an indorſed bill, and the indorſee cannot 
get the drawee to diſcharge it, he may call upon either the 


drawer or the indorſor, or if the bill has been negotiated 


{x) Lord Raym. 993. (y) Salk. 127. 
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through many hands, upon any of the indorſors ; for each 
indorſor is a warrantor for the payment of the bill which 
is frequently taken in payment as much (or more) upon the 
credit of the indorſor, as of the drawer. And if ſuch in- 
dorſor, ſo called upon, has the names of one or more in- 
dorſors prior to his own, toeach of whom he is properly an 
indorſee, he is alſo at liberty to call upon any of them to 
make him ſatisfaction; and ſo upwards. But the firſt in- 
dorſor has nobody to reſort to, but the drawer only. 


Wr has been ſaid of bills of exchange is applicable 
alſo to promiſſory notes, that are indorſed over, and nego- 
tiated from one hand to another: only that, in this caſe, 
as there is no drawee, there can be no proteſt for non. accept- 
ance; or rather, the law conſiders a promiſſory note in the 

light of a bill drawn by a man upon hunſelf, and accepted 
at the time of drawing. And, in caſe of non-payment by 
the drawer, the ſeveral indorſees of a promiſſory note have 
the ſame remedy, as upon bills of . againſt tho 
prior n. | 


CnArTERN 
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CHAPTER THE THIRTY FIRST. 


Or TITLE By BANKRUPTCY. 


HE preceding chapter having treated pretty largely 
of the acquiſition of perſonal property by ſeveral 
commercial methods, we from thence ſhall be eaſily led 
to take into our preſent conſideration a tenth method of 


transferring property, which is that of 


X. BankxRuUPTCY; a title which we before lightly touched 
upon (a), ſo far as it related to the transfer of the real eſtate 
of the bankrupt. At preſent we are to treat of it more mi- 
nutely, as it principally relates to the diſpoſition of chattels, 
in which the property of perſons concerned in trade more 
uſually conſiſts, than in lands or tenements. Let us there- 
fore firſt of all conſider, 1. VMbo may become a bankrupt : 
2. What as make a bankrupt: 3. The proceedings on a 
commiſſion of bankrupt: and, 4. In what manner an eſtate 
in goods and chattels may be transferred by bankruptcy. 


t. Wo may become a bankrupt, A bankrupt was be- 
fore (b) defined to be © a trader, who ſecretes himſelf, or 
« does certain other acts, tending to defraud his creditors.” 
He was formerly conſidered merely in the light of a criminal 
or offender (e); and in this ſpirit we are told by fir Edward 
Coke (d), that we have taken as well the name, as the 


(a) = * 186. (e) Stat. 1. Jac. L c. 1 ' 
(>) 76; (J) 4 laſt, ny EIN 


Gg 4 . wicked. 
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wickedneſs, of bankrupts from foreign nations (e). But at 
preſent the laws of bankruptcy are conſidered as laws calcu- 
lated for the benefit of trade, and founded on the principles 
of humanity as well as juftice; and to that end they confer 
ſome privileges, not only on the creditors. but alſo on the 
bankrupt or debtor himſelf. On the creditors ; by compel- 
ling the bankrupt to give up all his effects to their uſe, with- 
out any fraudulent concealment : on the debtor ; by exempt- 
ing him-from the rigour of the general law, whereby his 
perſon might be confined at the diſcretion of his creditor, 
though in reality he has nothing to ſatisfy the debt; whereas 
the law of bankrupts, taking into conſideration the ſudden 
and unavoidable accidents to which men in trade are liable, 
has given them the liberty of their perſons, and ſome pecu- 
niary emoluments, upon condition they ſurrender up their 
whole eſtate to be divided among their creditors. 


Is this reſpect; our legiſlature ſeems to have attended to the 
example of the Roman law. I mean not the terrible law of 
the twelve tables; whereby the creditors might cut the debt- 
or's body into pieces, and each of them take his proportion- 
able ſhare : if indeed that law, de debitore in partes ſecando, 
is to be underſtood in ſo very butcherly a light; which many 
learned men have with reaſon doubted (f). Nor do I mean 
thoſe leſs inhuman laws (if they may be called ſo, as their 
meaning is indiſputably certain) of impriſoning the debtor's 
perſon. in chains; ſubjecting him to ſtripes and hard la- 
bour, at the mercy of his rigid creditor ; and ſometimes 
ſelling him, his wife, and children, to perpetual foreign 
flavery trans Tiberim (g): an oppreſſion, which produced ſo 
. a | "many 

(e) The word itſelf is derived from 


the word bancus or bangut, which fig- 
ifies the table or counter of a tradeſ- 


liſh ſtatute concerning this offence, 
34 Hen, VIII. c. 4. © againſt ſuch per- 
ſons as do make bankrupt,” is a 


man (Dufreſne. I. 969.) and ruptus, 
broken; denoting thereby one whoſe 

p or place of trade is broken and 
gone; though others rather chuſe to 
adopt the word reute, which in French 
ſignifies a trace or track, and tell us 
that a bankrupt is one who hath re- 
moved his banque, leaving but a trace 
behind. (A Inſt. 277) And it is ob- 
ſervable that the title of the ſirſt Eng- 


literal tranſlation of the French idiom, 
gui font bangue route. 

(F) Taylor. Comment, in L. decem- 
viral. Bynkerſh, Obſero, Jur. I. 1. 
Heinecc, Antiqu. III. 30. 4. 

(g) In Pegu, and the adjacent eoun- 
tries in Eaſt India, the creditor is 
entitled to diſpoſe of the debtor himſelf, 
and likewiſe of his wite and chil- 

dren ; 
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many popular inſurreCtions, and ſeceſſions to the mant ſacer. 
But I mean the law of ceſſon, introduced by the chriſtian 
emperors; whereby if a debtor ceded, or yielded up, all his 
fortune to his creditors, he was ſecured from being dragged 
to a gaol, ** omni guogue corporali cruciatu ſemoto (h).“ For, 
as the emperor juſtly obſerves (i), © inbumanum erat ſpolia- 
&« tum fortunis fuis in ſolidum dumnari. Thus far was juſt 
and reaſonable: but, as the departing from one extreme 1s 
apt to produce its oppoſite, we find it afterwards enacted 
(k), that if the debtor by any unforeſeen accident was re- 
duced to low circumftances, and would /wear that he had 
not ſufficient left to pay his debts, he ſhould not be compel- 
led to cede or give up even that which he had in his poſſeſ- 
ſion: a law, which under a falſe notion of humanity, ſeems 
to be fertile of perjury, injuſtice, and arge 


Tur laws of England, more wiſely, 1 . in the 
middle between both extremes: providing at once againſt the 
inhumanity of the creditor, who is not ſuffered to confine an 
honeſt bankrupt after his effects are delivered up; and at the 
ſame time taking care that all his juſt debts ſhall be paid, ſo 
far as the effects will extend. But till they are cautious of 
encouraging prodigality and extravagance by this indulgence 
to debtors; and therefore they allow the benefit of the laws 
of bankruptcy to none but actual traders ; ſince that ſet of 
men are, generally ſpeaking, the only perſons liable to acct- 
dental loſſes, and to an inability of paying their debts, with- 
out any fault.of their own. If perſons in other ſituations of 
life run in debt without the power of payment, they muſt 
take the conſequences of their own indifcretion, even though 
they meet with ſudden accidents that may reduce their for- 
tunes: for the laws hold it to he an unjuſtifiable practice, for 
any. perſon but a trader to encumber himſelf with debts of 
any conſiderable value. If a gentleman, or one in a liberal 


dren; jaſomuch that he may even charged. (Mod. Un. Hift. vii, 128.) 
violate with impunity the chaſtity of (b) Cad. 9. 71. per tet. 

the debtor's wife: but then, by fo (i) NH. 4. 6. 40. 

doing, the debt is und erſtood to be dit- (K) Nev. 135. c. 1. 
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profeſſion, at the time of contracting his debts, has a ſuffiei- 
ent fund to pay them, the delay of payment is a ſpecies of 
diſhoneſty, and a temporary injuſtice to his creditor : and if, 
at ſuch time, he has no ſufficient fund, the diſhoneſty and 
mjuſtice is the greater. He cannot therefore murmur, if he 
ſuffers the puniſhment which he has voluntarily drawn upon 
"himſelf. But ih mercantile tranſactions the caſe is far other- 
wiſe. Trade cannot be carried on without mutual credit 
on both ſides: the contracting of debts is therefore here not 
only juſtifiable, but neceſſary. And if by accidental cala- 
mities, as by the loſs of a ſhip in a tempeſt, the failure of 
brother traders, or by the non-payment of perſons out of 
trade, a merchant or trader becomes incapable of diſcharg- 
ing his own debts, it is his misfortune and not his fault, 
To the misfortunes therefore of debtors the law has given 
a compaſſionate remedy, but denied it to their faults: ſince, 
at the ſame time that it provides for the ſecurity of com- 
merce, by enacting that every conſiderable trader may be 
declared a bankrupt, for the benefit of his creditors as well 
as himſelf, it has alſo to diſcourage extravagance declared, 
that no one ſhall be capable of being made a bankrupt, but 
only a trader; nor capable of receiving the full benefit or 
the ſtatutes, but only an induſtricus trader. 


Tux firſt ſtatute made concerning any Fngliſh bankrupts, 
was 34 Hen. VIII. c. 4. when trade began firſt to be proper- 
Iy cultivated in England : which has been almoſt totally al- 
tered by ſtatute 13 Eliz. c. 7. whereby bankruptcy is con- 
fined to ſuch perſons only as have uſed the trade of merchan- 
dize, in groſs or by retail, by way of bargaining, exchange, 


© rechange, bartering, cheviſance (1), or otherwiſe ; or have 


ſought their living by buying and ſelling. And by ſtatute 21 
Jac. I. c. 19. perſons uſing the trade or profeſſion of a ſcri- 


vener, receiving other mens monies and eſtates into their truſt 


and cuſtody, are alſo made liable to the ſtatutes of bankrupt- 
cy: and the benefits, as well as the penal parts of the law, 
are extended as well to aliens and denizens as to natural born 


(1) that is, making contracts. (Dufreſne. II. 869. 
ſubjeQsz 
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ſubjects; being intended entirely for the protection of trade, 
in which aliens are often as deeply concerned as natives. 
By many ſubſequent ſtatutes, but laſtly by ſtatute 5 Geo. 
II. c. 30. (m), bankers, brokers, and factors, are declared 
liable to the ſtatutes of bankruptcy ; and this upon the ſame 
reaſon that ſcriveners are included by the ſtatute of James 
I. viz. for the relief of their creditors ; whom they have 
otherwiſe more opportunities of defrauding than any other 
{et of dealers: and they are properly to be looked upon as 
traders, ſince they make merchandize of money, in the 
ſame manner as other merchants do of goods and other 
moveable chattels. But by the ſame act (n), no farmer, 
grazier, or drover, ſhall, (as ſuch) be liable to be deemed 
a bankrupt: for, though they buy and ſell corn, and hay, 
and beaſts, in the courſe of huſbandry, yet trade is not 
their principal, but only a collateral, object, their chief 
concern being to manure and till the ground, and make 
the beſt advantage of its produce. And, beſides, the ſub- 
jecting them to the laws of bankruptcy might be a means 
of defeating their landlords of the ſecurity which the law 
has given them above all others, for the payment of their 
reſerved rents: wherefore alſo, upon a ſimilar reaſon, a 
receiver of the King*s taxes is not capable (o), as ſuch, of be- 
ing a bankrupt; leſt the king ſhould be defeated of thoſe 
extenſive remedies againſt his debtors, which are put into 
his hands by the prerogative. By the ſame ſtatute (p), no 
perſon ſhall have a commiſſion of bankrupt awarded againſt 
him, unleſs at the petition of ſome one creditor, to whom 
he owes 100/; or of two, to whom he is indebted 150/; 
or of more, to whom all together he is indebted 2007. For 
the law does not look upon perſons, whoſe debts amount 
to leſs, to be traders conſiderable enough, either to enjoy 
the benefit of the ſtatutes, themſelves, or to entitle the 
creditors, for the benefit of public commerce, to demand 
the diſtribution of their effects. 


b (o) F eed. 
(m) — | (p) ; 23. 
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Ix the interpretation of theſe ſeveral ſtatutes, it hath been 
held, that buying only, or ſelling only, will not qualify a 


man to be a bankrupt; but it muſt be both buying and 


ſelling, and alſo getting a livelihood by it. As, by exer- 
ciſing the calling of a merchant, a grocer, a mercer, or, 
in one general word, a chapman, who is one that buys and 
fells any thing. But no handicraft occupation (where no- 
thing is bought and ſold, and therefore an extenſive cre- 
dit, for the ſtock in trade, is not neceſſary to be had) will 
make a man a regular bankrupt; as that of a huſbandman, 
a gardener, and the like, who are paid for their work and 
labour (q). Alſo an inn-keeper cannot, as ſuch, be a bank- 


rupt (r): for his gain or livelihood does not ariſe from buy- 


ing and ſelling in the way of merchandize, but greatly from 
the uſe of his rooms and furniture, his attendance, and the 
like: and though he may buy corn and viduals, to fell 
again at a profit, yet that no more makes him a trader; 

than. a ſchoolmaſter or other perſon is, that keeps a board- 
ing houſe, and makes conſiderable gains by buying and ſell- 


ing what he ſpends in the houſe, and ſuch a one is clearly 


not within the ſtatutes (s). But where perſons buy goods, 
and make them up into faleable commodities, as ſhoe- 
makers, ſmiths, and the like; here, though part of the 
gain is by bodily labour, and not by buying and felling, yet 
they are within the ſtatutes of bankrupts (t); for the la- 
bour is only in meliorgtion of the commodity, and render« 
ing it more fit for fale. 


Ox ſingle act of buying and ſelling will not make a man 
a trader; but a repeated practice, and profit by it. Buying 
and ſelling bank-ſtock, or other government ſecurities, will 
not make a man a bankrupt; they not being goods, wares, 


or merchandize, within the intent of the ſtatute, by which 


a profit may be fairly made (u). Neither will buying and 


ſelling under particular reſtraints, or for particular purpoſes; 


(q) Cro, Car, 31. | (t) Cro. Car. 31. Skinn. 292. 
(r) Cro. Car. 549. Skinn. 291. (u) 2 P. Wms. 308, 
(s) Skinn, 292. 3 Mod. 330. 
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as if a commiſſioner of the navy uſes to buy victuals for the 
fleet, and diſpoſe of the ſurplus and refuſe, he is not there- 
by made a trader within the ſtatutes (w). An infant, 
though a trader, canriot-be made a bankrupt : for an infant 
can owe nothing but for neceſſaries; and the ſtatutes of 
bankruptcy create no new debts, but only. give a ſpeedier 
and more effeQual remedy for recovering ſuch as were be- 
fore due: and no perſon can be made a bankrupt for debts, 
which he is not liable at law to pay (x). But a feme- 
covert in London, being a ſale trader according to the cuſ- 
tom, is liable to a commiſſion of bankrupt (y). 


2. HavinG thus conſidered, who may, and who may 
not, be made a bankrupt, we are to enquire, ſecondly, by 
what as a man may become a bankrupt. A bankrupt is, 
« a trader who ſecretes himſelf, or does certain other acts, 
& tending to defraud his creditors.” We have hitherto 
ce been employed in explaining the former part of this de- 
ſcription, “ a trader :** let us now attend to the latter, 
% who ſecretes himſelf, or does certain other acts, tending 
„to defraud his creditors.” And, in general, whenever 
ſuch a trader, as is before deſcribed, hath endeavoured to 
avoid his creditors or evade their juſt demands, this hath 
been declared by the legiſlature to be-an a& of bankruptcy, 
upon. which a commiſſion may be ſued out. For in this 
extrajudicial method of proceeding, which is allowed mere- 
ly for the benefit of commerce, the law is extremely watch- 
ful to detect a man, whoſe circumſtances are declining, in 
the firſt inſtance, or at leaſt as early as poſſible : that the 
creditors may receive as large a proportion of their debts 
as may be; and that a man may not go on wantonly waſc. 
ing his ſubſtance, and then claim the benefit of the ſta- 
tutes, when he has nothing left to diſtribute. 


To learn what the particular acts of bankruptcy are which 
render a man a bankrupt, we muſt conſult the ſeveral ſtatutes, 
and the reſolutions formed by the courts thereon. Among 


(=) 1 Salk, 110. Skin. 292, (y) La Pie v. Philips. M. 6 Geo. III. 
B. R. 
theſe 


x) Lord Raym. 443. 
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theſe may therefore be reckoned, 1. Departing from the 
realm, whereby a man withdraws himſelf from the juriſdic, 
tion and coercion of the law, with intent to defraud his cre- 
ditors (z). 2. Departing from his own houſe, with intent to 
ſecrete himſelf, and avoid his creditors (a). 3. Keeping in 
his own houſe, privately, ſo as not to be ſeen or ſpoken with 
by his creditors, except for juſt and neceſſary cauſe; which 
is likewiſe conſtrued to be an intention to defraud his credi- 
tors, by avoiding the proceſs of the law (b). 4. Procuring 
or ſuffering himſelf willingly to be arreſted, or outlawed, or 
impriſoned, without juſt and lawful cauſe ; which is likewiſe 
deemed an attempt to defraud his creditors (c). 5. Procuring 
his money, goods, chattels, and effects to be attached or ſe- 
155 by any legal proceſs; which is another plain and 
ire& endeavour to "Aifappoint his creditors of their ſecuri- 
ty (d). 6. Making any fraudulent conveyance to a friend, or 
ſecret truſtee, of his lands, tenements, goods, or chattels; 
which is an act of the ſame ſuſpicious nature with the laſt (e). 
7. Procuring any protection, not being himſelf privileged by 
parliament, i in order to ſcreen his perſon from arreſts ; which 
alſo is an endeayour to elude the Juſtice of the law (f). 8, 
Endeavouring or deſiring, by any petition to the king, or bill 
exhibited in any of the king's courts againſt any creditors, 
to compel them to take leſs than their juſt debts ; or to pro- 
craſtinate the time of payment, originally contradted for; ; 
which are an acknowledgment of either his poverty or his 
knavery (g). 9. Lying in priſon for two months, or more, 
upon arreſt or other detention for debt, without finding bail, 
jn order to obtain his liberty (h). For the inability to pro- 
cure bail argues a ſtrong deficiency in his credit, owing either 
ta his ſuſpected poyerty, or ill character; and his neglect to 
do it, if able, can ariſe only from a fraudulent tention; in 
either of which caſes it is high time for his creditors to look 


(2) Stat, 13. Eliz. e. 7. (e) Bid. 

(a) bid. 1 Jac. I. c. Is. (f) 3 21 Jes. I. c. 19, 
(b) Stat. 13 Für, 7. (g) L 
(e) Ibid. 1 Jac. I. c. 18. (h) lid, 


100 Stat. 1 9 I. F. 15. 
ö 10 


Eh. 3r. of THING 8. 479 
to themſelves, and compel a diſtribution of his effeQs. 
10. Eſcaping from priſon after an arreſt for a juſt debt of 
100. or upwards (i). For no man wonld break priſon, 
that was able and deſirous to procure bail; which brings 
it within the reaſon of the laſt caſe. 11. Neglecting 
to make ſatisfaQion for any juſt debt to the amount of 1001. 
within two months after fervice of legal procefs, for ſuch 
debt, upon any trader having privilege of parliament (k). 


THEsE are the ſeveral acts of bankruptcy, expreſsly de- 
fined by the ſtatutes relating to this title : which being ſo nu- 
merous, and the whole law of bankrupts being an innova- 
tion on the common law, our courts of juſtice have been ten- 
der of extending or multiplying acts of bankruptcy by any 
conſtruction, or implication. And therefore fir John Holt 

held (), that a man's removing his goods privately, to pre- 
vent their being ſeiſed in execution, was no act of bank. 
ruptcy. For the ſtatutes mention only fraudulent gifts to 
third perſons, and procuring them to be ſeiſed by ſnam pro- 
ceſs, in order to deſraud creditors ; but this, though a 
palpable fraud, yet falling within neither of thoſe caſes, 
cannot be adjudged an act of bankruptcy. So alſo ite has 
been determined expreſsly, that a banker's ſtopping or re- 
fuſing payment is no act of bankruptcy ; for it is not within 
the deſcription of any of the ſtatutes, and there may be 
good reaſons for his ſo doing, as, ſuſpicion of forgery, and 
the like: and if, in conſequence of ſuch refuſal, he is ar- 
reſted, and puts in bail, ſtill it is no act of bankruptcy (m): 
but if he goes to priſon, and lies there two months, then, 
and not before, he is become a bankrupt. 


Wr have ſeen rc may be a bankrupt, and what ads 
will make him ſo: let us next contger; 


3. Tur preceedings on a comm! Mon of bankrupt : ſo far 
as they affect the bankrupt himſelf. And theſe depend eu- 


(i) Stat. 21. Jac. I. c. 19. (i) Lord Rayrn. 722, 
(K) Stat. 4 Geo. III. c 33. (m) 5 Mod. 139. 


tirely 
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tirely on the ſeveral ſtatutes of bankruptcy (n); all which I 
ſhall endeavour to blend together, and digeſt int, a concife 
nn order. 


Axp, firſt, there mult be a petition to the lord chancellor 


by one creditor to the amount of 100 / or by two to the 
amount of 150/, or by three or more to the amount of 2000. 
upon which he grants a commiſſion. to ſuch diſcreet perſons 
as to him ſhall ſeem good, who are then ſtiled commiſſioners 
of bankrupt. 'The petitioners, to'prevent malicious appli- 
cations, muſt be bound in a ſecurity of 200/, to make the 
party amends in caſe they do not prove him a bankrupt, 
And if, on the other hand, they receive any money or effects 
from the bankrupt, as a recompence for ſuing out the com- 
miſſion, ſo as to receive more than their ratable dividends 
of the bankrupt's eſtate, they forfeit not only what they 
ſhall have ſo received, but their whole debt. Theſe pro- 
viſions are made, as well to ſecure perſons in good credit 
from being damnified by malicious petitions, as to prevent 
knaviſh combinations between the creditors and bankrupt, in 
order to obtain the benefit of a commiſſion. When the 
commiſſion is awarded and ifſued; the commitlioners are to 
meet, at their own expence, and to take an oath for the 
due execution of their commiſſion, and to be allowed a ſum 


not exceeding 205. per diem each, at every ſitting. And no 


commiſſion of bankrupt ſhall abate, or be was upon any 
mite of the crown. 


Wars the commiſſioners have received their commiſſion, 


they are firſt to receive proof of the perſon's being a trader, 


and having committed ſome act of bankruptcy ; and then to 
declare him a bankrupt, if proved ſo; and to give notice 
thereof in the gazette, and at the ſame time to appoint three 
meetings. At one of theſe meetings an election muſt be 
made of aſſignees, or perſons to whom the bankrupt's eſtate 
ſhall be aſſigned, and in whom it ſhall be veſted for the bene- 
fit of the creditors; which aſſignees are to be choſen by 


(n) 13 Eliz. c. 7. 1 Jac. I. c. 15. 21 Jac. I. c. 19. 7 Geo. I. c. 31, 5 Geo, 
* 30 19 Geo. II. c. 32, & 24 Geo. II. c. 57. 
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the major part, in value, of the creditors who ſhall then 
have proved their debts: but may be originally appointed 
by the commiſſioners, and afterwards approved or reject- 
ed by the creditors: but no creditor ſhall be admitted to 
vote in the choice of aſſignees, whoſe debt on the bal- 
lance of accounts does not amount to 10/. And at the 
third meeting, at fartheſt,” which muſt be on the forty 
ſecond day after the advertiſement in the gazette, the 
bankrupt, upon notice alſo perſonally ſerved upon him, 
or left at his uſual place of abode, muſt ſurrender him- 
ſelf perſonally to the commiſſioners, and muſt thenceforth 
in all reſpects conform to the directions of the ſtatutes of 
bankruptcy; or, in default thereof, ſhall be guilty of fe- 
lony without benefit of clergy, and ſhall ſuffer death, and 
his goods and eſtate ſhall be diſtributed among his cre- 
ditors. 


Ix caſe the bankrupt abſconds, or is likely to run away, 
between the time of the commiſſion iſſued, and the laſt day 
of ſurrender, he may by warrant from any judge or juſtice of 
the peace be committed to the county goal, in order to be 
forthcoming to the commiſſioners ; who are alſo empower- 
ed immediately to grant a warrant for ſeiſing his goods and 
papers. | | 


Wurm the bankrupt appears, the commiſſioners are to 
examine him touching all matters relating to his trade and 
effects. They may alſo ſummon before them, and examine, 
the bankrupt's wife and any other perſon whatſoever, as to 
all matters relating.to the bankrupt's affairs. And in caſe 
any of them ſhall refuſe to anſwer, or ſhall not anſwer fully, 
to any lawful queſtion, or ſhall refuſe to ſubſcribe ſuch their 
examination, the commiftioners may commit them to priſon 
without bail, till they make and ſign a full anſwer ; the com- 
miſſioners ſpecifying in their warrant of commitment the 
queſtion ſo refuſed to.be anſwered, And any goaler, per- 
mitting ſuch perſons to eſcape, or go out of priſon, ſhall 
forfeit 500/. to the creditors. 
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Tux bankrupt, upon this examination, is bound upon 
pain of death to make a full diſcovery of all his eſtate and ef- 
fects, as well in expectancy as poſſeſſion, and how he has diſ- 


poſed of the ſame ; together with all books and writings re- 


| lating thereto: and is to deliver up all in his own power to 
the commiſſioners; (except the neceſſary apparel of himſelf, 
Nis wife, and his children) or, in caſe be conceals or imbez- 
Ales any effects to the amount of 20%, or withholds any 
books or writings, with intent to defraud his creditors, he 
hall be gvilty of felony without benefit of clergy (o). 


Ar rx the time allowed to the bankrupt for ſach diſco- 
very is expired, any other perſon voluntarily diſcovering any 
part of his eſtate before unknown to the aſſignees, ſhall be 
entitled to five per cent. out of the effects ſo diſcovered, and 
ſuch farther reward as the aſſignees and commiſſioners ſhall 
think proper. And any truſtee wilſully concealing the eſtate 
of any bankrupt, after the expiration of the two and forty 
days, ſhall forfeit 1004, and double the value of the eſtate 
eencealed, to the creditors. 


- HiTyzxTo every thing is in favour of the creditors; and 
the law ſeems to be pretty rigid and ſevere againſt the bank. 
rupt: but, in cafe he proves honeſt, it makes him full 
amends for all this rigor and ſeverity. For if the bankrupt 
hath-made an ingenuous diſcovery, hath conformed to the 
directions of the law, and hath acted in all points to the ſa- 
tisfaction of his creditors; and if they, or four parts in five 
of them in number and value, (but none of them creditors 
for leſs than 20 J.) will ſign a certificate to that purport ; the 
commiſſioners are then to authenticate ſuch certificate under 
their hands and ſeals, and to tranſmit it to the lord chancel- 
lor: and he, or two judges whom he ſhall appoint, on oath 


(o) By the laws of Naples all frau- alſo all who conceal the effects of a 

dutent bankrupts, particularly ſuch as bankrupt, or ſet up a pretended debt 

do not ſurrender themſelves within to defraud his creditors (Mod. Un, 
four days, are puniſhed with death: Hiſt, xxviii, 320). 
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made by the bankrupt that ſuch certificate was obtained 
without fraud, may allow the ſame; or difallow it, upon 
cauſe ſhewn by any of the creditors of the bankrupt. ' 


Ir no cauſe be ſhewn to the contrary, the certificate is al- 
lowed of courſe; and then the bankrupt is entitled to a de- 
cent and reaſonable allowance out of his effects, tor his fu» 
ture ſupport and maintenance, and to put him in a way of 
| honeſt induſtry, This allowance is alſo in proportion to his 
former good behaviour, in the early diſcovery of the decline 
of his affairs, and thereby giving his creditors a larger divt- 
dend. For, if his effe&s will not pay one half of his debts, 
or ten ſhillings in the pound, he is left to the diſcretion of 
the commiſſioners and aſſignees, to have a competent ſum 
allowed him, not exceeding three per cent: but if they pay 
ten ſhillings in the pound, he is to be allowed five per cent; 
if twelve ſhillings and ſixpence, then ſeven and a balf per 
cent; and if fitteen ſhillings in the pound, then the bank- 
rupt ſhall be allowed ten per cent: provided, that ſuch al- 
lowance do not in the firſt caſe exceed 2001, in the ſecond 
250/, and in the third 300 J. (p). | 


Bxs1Des this allowance, he has alſo an indemnity grant- 
ed him, of being free and diſcharged for ever from all debts 
owing by him at the time he became a bankrupt ; even 
though judgment ſhall have been obtained againſt him, and 
he lies in priſon upon execution for ſuch debts z and, for that 
among other purpoſes, all proceedings on commiſſion of 
bankrupt are, on petition, to be entered of record, as a per- 
petual bar againſt actions to be commenced on this account: 
though, in general, the production of the certificate proper- 
ly allowed, ſhall be ſufficient evidence of all previous procee- 


(p) By the Roman law of ceſſion, if 
the debtor acquired any conſiderable 

operty ſubſequent to the giving up of 
bis all, it was liable to the demands of 
his creditors. CH. 4:. 3 4.) But this 
did not extend to ſuch allowance as 
was left to h'm on the ſcore of compal- 


H h 2 


fion, for the maintenance of hirmſelf 
and family. Si guid miſericordiae 
cauſa et fuerit relietum, pitta men- 
ſtruum wel annuum, alimentor um no- 
mine, non opertet prepter hoc bona = 


iterat wvenundari : nec enim frau 


dus eft alimentit coltidianis. (bid. l. 6.) 
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dings. Thus the bankrupt becomes a clear man again; and 
by the aſſiſtance of his allowance and his own induſtry, may 
become a uſeful member of the commonwealth : which is 
the rather to be expeQed, as he cannot be entitled to theſe 
benefits, but by the teſtimony of his creditors themſelves of 
his honeſt and ingenuous diſpoſition ; and unleſs his failures- 
have been owing to misfortunes, rather than to miſconduct 
and extravagance. 


| Fon no allowance or indemnity ſhall be given to a bank- 

rupt, unleſs his certificate be ſigned and allowed, as before- 
mentioned; and alſo, if any creditor produces a fiQitious 
debt, and the bankrupt does not make diſcovery of it, but - 
ſuffers the fair creditor to be impoſed upon, he loſes all title 
to theſe advantages. Neither can he claim them, if he has 
given with any of his children above 100. for a marriage 
portion, unleſs he had at that time ſufficient left to pay all 
his debts; or if he has loſt at any one time 5 J. or in the. 
whole 1001, within a twelvemonth before he became a bank- 
rupt, by any manner of gaming or wagering whatſoever; or, 
within the ſame time, has loſt to the value of 100/. by ſtock- 
jobbing. Alſo, to prevent the too common practice of fre- 
quent and fraudulent or careleſs breaking, a mark is ſet upon 
ſuch as have been once cleared by a commiſſion of bankrupt, 
or have compounded with their creditors, or have been de- 
livered by an act of inſolvency: which is an occaſional act, 
frequently paſſed (q) by the legiſlature ; whereby all perſons 
' whatſoever, who are either in too low a way of dealing to be- 
come bankrupts, or not being in a mercantile ſtate of life are 
not included within the laws of bankruptcy, are diſcharged 
from all ſuits and impriſonment, upon delivering up all their 
eſtate and effects to their creditors upon oath, at the ſeſſions 
or aſſiſes; in which caſe their perjury or fraud is uſually, as 
in cafe of bankrupts, puniſhed with death. Perſons who have 
been once cleared by this, or either of the other methods, (of 
compoſition, with their creditors, or bankruptcy) and after- 


(q) Stat. 28 Geo, II. c. 13. 33 Geo, II. c. 28. 1 Geo. III. c. 17. 8 Geo. 
III. c. 41. 
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wards become bankrupts again, unleſs they pay full fifteen 
ſhillings in the pound, are only thereby indemnified as to 
the confinement of their bodies ; but any future eſtatethey 
ſhall acquire remains liable to their creditors, excepting 
their neceſſary apparel, houſehold goods, and the En and 
| implements of their trades. 


Tunos much for the neoecedingn on a commiſſion of bank- 
rupt, ſo far as they aſſect the bern himſelt perſonally. 
Let us next conſider, 


4. How ſuch proceedings affect or transfer the eſtate * 
property of the bankrupt. The method whereby a realeſtate, 
in lands, tenements, and hereditaments, may be transferred 
by bankruptcy, was ſhewn under its proper head, in a for- 
mer chapter (r). At preſent therefore we are only to conſi- 
der the transfer of things perſonal by this nee of law. 


By virtue of the ſtatutes before- mentioned all the perſonal 
eſtate and effects of the bankrupt are conſidered as veſted, by 
the act of bankruptcy, in the future aſſignees of his commiſ- 
ſioners, whether they be goods in actual poſſeſſion, or debts, 
contracts, and other choſes in ain; and the commiſſioners 
by their warrant may cauſe any houſe or tenement of the 
bankrupt to be broken open, in order to enter upon and ſeiſe 
the ſame, And, when the aſſignees are choſen or approved 
by the creditors, the commiſſioners are to aſſign every thing 
over to them ; and the property of every part of the eſtate is 
thereby as fully veſted in them, as it was in the bankrupt 
himſelf, and they have the ſame remedies to recover it (s), 


Tur property veſted in the aſſignees is the whole that the 
bankrupt had in himſelf, at the time he committed the firſt 
act of bankruptcy, or that has been veſted in him ſince, be- 
fore his debts are ſatisfied or agreed for. Therefore it is uſu- 
ally ſaid, that once a bankrupt, and always a bankrupt: by 
which is meant, that a plain direct act of bankruptcy once 


(r) Pag. 285. (s) 12 Med. 324. | 
Hh 3 | com- 


6 * 
. 
* 


A 


3 
* 


* 
4 3 2 * ts 0 . \ _ 
Wy "_ — 88 2 * £ * - * 1 0 * 
e a — — 
y * 2 "I £5 ® -—— _ rm — So 
= : n p $7 4,095” 4 2s - 
= 4s - » .* * 


* 1 _ Pour” LEED 2 » gx 2 * 0 Smarts 5h 4 
— * 4 8 3 —— — 
+ 1. 4 * = * — 


* 
4 "as | 
Ss + — » _ 83 : — 
- - ” 8 ” 
- 4 - — * 2 — —— — —— 2 
os Cate 4 — hoes A ARGS IE Ie OO * _ 1 —— 


486 The RicnmTs Boon II. 


committed cannot be purged, or explained away, by any 
ſubſequent conduct, as a dubious equivocal act may be (t); 
but that, if a commiſſion is afterwards awarded, the com- 
miſſion and the property of the aſſignees ſnall have a relati- 
on, or reference, back to the firſt and original act of bank- 
ruptcy (u). Inſomuch that all tranſactions of the hankrupt 
are from that time abſolutely null and void, either with re- 
gard to the alienation of his property, or the receipt of his 
debts from ſuch as are privy to, his bankruptcy ; for they are 
no longer his property, or his debts, but thoſe of the future 
aſſignees. And, if an execution be ſued out, but not ferved 
and executed on the bankrupt's effects till after the act of 
bankruptcy, it is void as againſt the aſſignees. But the king 
is not bound by this fictitious relation, nor is within the ſta- 
tutes of bankrupts (w); for if, after the act of tankruptcy 
committed, and before the aſſignment of his effects, an ex- 
tent iſſues for the debt of the crown, . the goods are bound 
thereby (x). In France this doctrine of relation is carried 
to a very great length; for there every act of a merchant, 
for ten days precedent to the act of bankruptcy, is preſumed 
to be fraudulent, and is therefore void (y). But with us the 
law ſtands upon a more reaſonable footing : for, as theſe acts 
of bankruptcy may ſometimes be ſecret to all but a few, 
and it would be prejudicial to trade to carry this notion to 
its utmoſt length, it is provided by ſtatute 19 Geo. II. c. 
32. that no money paid by a bankrupt to a bona fide or real 
creditor, in a courſe of trade, even after an act of bankrupt- 
cy done, ſhall be liable to be refunded. Nor, by ſtatute 1 
Jac. I. c. 15. ſhall any debtor of a bankrupt, that pays him 
his debt, without knowing of his bankruptcy, be liable to 
account for it again. The intention of this relative power 
being only to reach fraudulent tranſactions, and not to diſtreſs 
the fair trader. 


Tux aſſignees may purfue any legal method of recovering 
this property'ſo veſted in them, by their own authority ; but 


(t) Salk. 110. | (x) Viner. Abr. t. creditor and 
(u) 4 Burr. 32; bankr. 104. 


(w) Atk. 262. (y) Sp. L. b. 29. e. 16. : 
oy cannot 
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cannot commence a ſuit in equity, nor compound any debts 
owing to the bankrupt, nor refer any matters to arbitrati- 
on, without the conſent of the creditors, or the major part 
of them in value, at a meeting to be held i in purſuance of 


notice in the gazette. 


Wurd they have ber in all the fel they can . 
hope for, and reduced them to ready money, the aſſignees 
muſt, within twelve months after the commiſſion iſſued, give 
one and twenty days notice to the creditors of a meeting for 
a dividend or diſtribution; at which time they muſt produce 

their accounts, and verify them upon oath, if required. And 
then the commiſſioners ſhall direct a dividend to be made, 
at ſo much in the pound, to all creditors who have before 
proved, or ſhall then prove, their debts. This dividend 
muſt be made equally, and in a ratable proportion, to all the 
creditors, according to the quantity of their debts ; no regard 
being had to the quality of them. Mortgages indeed, for 
which the creditor has a real ſecurity in his own hands, are 
entirely ſafe ; for the commiſſion of bankrupt reaches only the 
Equity of redemption (2). So are alſo perfonal debts, where 
the creditor has a chattel in his hands, as a pledge or pawn 
for the payment, or has taken the debtor's lands or goods in 


execution. And, upon the equity of the ſtatute 8 Ann. c. 14. 


(which direQs, that, upon all executions of 2 being on 
any premiſes demiſed to a tenant, one year 's rent and no 
more ſhall, if due, be paid to the landlord) it hath alſo been 
held, that under a commiffion of bankrupt, which is in the 
nature of a ſtatute- execution, the landlord ſhall be allowed 
his arrears of rent to the ſame amount, in preference to other 
creditors, even though he hath neglected to diſtrein, white 
the goods remained on the premiſes; which he is otherwife 
intitled to do for his intire rent, be the guantum what it 
may (a). But, otherwiſe, judgments and recogmzances, 
(both which are debts of record, and therefore at ather times 
have a priority) and alſo bonds and obligations by deed or 
ſpecial inſtrument (which are called debts by ſpecialty, and 


(a) Alk. 103, 104. 


(z) Finch. Rep. 466. 
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are uſually the next in order) theſe are all put on a level 
with debts by mere ſimple contract, and all paid pari paſſu. 
' Nay, ſo far is this matter carried, that, by the expreſs pro- 
viſion of the ſtatutes, debts not due at the time of the divi- 
dend made, as bonds or notes of hand payable at a future 
day, ſhall. be paid equally with the reſt (b), allowing a diſ- 
count or drawback in proportion. And inſurances, and 
obligations upon bottomry or reſpondentia, bona fide made 
by the bankrupt, though forfeited after the commiſſion is 
awarded, ſhall be looked upon in the ſame light as debts 
contracted before any act of bankruptcy, 


WIr eighteen months after the commiſſion iſſued, a 
ſecond and final dividend ſhall be made, unlefs all the effects 
were exhauſted by the firſt. And if any ſurplus remains, af- 
ter paying every creditor his full debt, it ſhall be reſtored to 
the bankrupt. This is a caſe which ſometimes happens to 
men in trade, who involuntarily, or at leaſt unwarily, com- 
mit acts of bankruptcy, by abſconding and the like, while 
their effects are more than ſufficient to pay their creditors. 
And, if any ſuſpicious or malevolent creditor will take the 
advantage of ſuch acts, and ſue out a commiſſion, the bank- 
rupt has no remedy, but muſt quietly ſubmit to the effects of 
his own imprudence; except that, upon ſatisfaction made 
to all the creditors, the commiſſion may be ſuperſeded (c). 
This caſe may alſo happen, when a knave is deſirous of de- 
frauding his creditors, and is compelled by a commiſſion to 
do them that juſtice, which otherwiſe he wanted to evade. 

And therefore, though the uſual rule is, that all intereſt on 
debts carrying intereſt ſhall ceaſe from the time of iſſuing 
the commiſſion, yet, in caſe of a ſurplus left after payment 
of every debt, ſuch intereſt ſhall again revive, and be charge- 
able on the bankrupt (d), or his repreſentatives. 


(b) Lord Raym. 1549. 4) Atk. 2 ; 
(c) x Ch. Cal. ale n 
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CHAPTER THE THIRTY SECOND. 


Or TITLE »yy TESTAMENT, anp 1 
ADMINISTRATION 1 
| 


HERE yet remain to be examined, in the preſent 

chapter, two other methods of acquiring perſonal eſ- 
tates, viz. by teſlament and adminiſtration. And theſe I pro- 
poſe to conſider in one and the ſame view; they being in 
their nature ſo connected and blended . as makes it 
impoſſible to treat of them diſtinctly, without manifeſt tau- 
tology and repetition. 


XI. XII. Ix the purſuit had of this joint ſubjeQ, I ſhall, 
firſt, enquire into the original and antiquity of teflaments 
and adminiſtrations; ſhall, ſecondly, ſhew who is capable of 
making a laſt will and teſtament ; ſhall, thirdly, conſider 
the nature of a teſtament and its fl 4 LC ſhall, fourthly, 
ſhew what an executor and adminiſtrator are, and how they 
are to be appointed; and, laſtly, ſhall ſelect ſome few of 
the general heads of the office and duty of executors and 


adminiſtrators, 
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Fixer, as to the original of teſtaments and adminiſtrations, 
| We have more than once obſerved, that, when property 
came to be veſted in individuals by the right of occupancy, 
it became neceſſary for the peace of ſociety, that this occu- 
pancy ſhould be continued, not only in the preſent poſſeſſor, 
but in thoſe perſons to whom he ſhould think proper ts 


transfer it; which introduced the doctrine and practice of 4M 
alienations, £8 
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alienations, gifts, and contracts. But theſe precautions 
would be very ſhort and imperfect, if they were confined 
to the life only of the occupier ; for then upon his death alt 
his goods would again become common, and create an in- 
finite variety of ſtrife and contuſion. The law of very 
many ſocieties has therefore given to the proprietor a right 
of continuing his property after his death, in ſuch perſons 
as he ſhall name; and, in defe& of ſuch appointment or 
nomination, the law of every ſociety has directed the goods 
to be veſted in certain particular individuals, exclufive of all 
other perſons (a). The former method of acquiring perſo- 
nal property, according to the expreſs directions of the de- 
ceaſed, we call a teſtament : the latter, which is alſo accor- 
ding to the will of the deceaſed, not expreſſ.d indeed but 
preſumed by the law (b), we call in England an adminiſtra- 
tion; being the ſame which the civil lawyers term a ſucceſ- 
ſion ab inteſtato, and which anſwers to the deſcent or inhe- 
ritance of real eſtates. 


« 


TeSTAMENTS are of very high antiquity. We find 
them in uſe among the antient Hebrews; though I hardly 
think the example uſually given (c), of Abraham's eomplai- 
ning (d) that unleſs he had ſome children of his body, his 
ſteward Eliezer of Damaſcus would be his heir, is quite con- 
cluſive to ſhew that he had made him ſo by will. And indeed 
a learned writer (e) has adduced this very paſſage to prove, 
that in the patriarchal age, on failure of children or kindred, 
the ſervants born under their maſter's roof ſucceeded to the 
inheritance as heirs at law (f). But, (to omit what Euſebius 
and others have related of Noah's teſtament, made in wri- 
ting and witneſſed under his /ea/, whereby he diſpoſed of the 
whole world) (g), I apprehend that a much more authentic 
inſtance gf the early uſe of teſtaments may be found in the 
facred writings (h), wherein Jacob bequeaths to his ſon Jo- 


(a) Puff. L. of N. b. 4. c. 10. (e) Taylor's elem-+ civ. law. 575. 

(b} Bid. b. 4. c. 11. (f) Sec pag. 12. 

(e) Barbeyr. Puff. 4. 10. 4. Codolph. (g) Selden. de ſucc. Eby. c. 24. 
Orph. Leg. 1. 1. (h) Gen, c. 48. 


d) G 
(d) W | ſeph 
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ſeph a portion of his ipheritance double to that of his bre- 
thren: which will we find carried into execution many 
hundred years afterwards, when the poſterity of Joſeph were 
divided into two diſtinct tribes, thoſe of Ephraim and Ma- 
naſſeh, and had two feyeral jnheritances aſſigned them 
whereas the, deſcendants of each of the other patriarchs 
formed only one ſingle tribe, and had only one lot of inhe- 


ritance. Solon was the firſt legiſlator that introduced wills 


into Athens (i) ; but in many other parts 'of Greece they 
were totally diſcountenanceg (k). In Rome they were un- 
known, till the laws of the twelve tables were compiled, 
which firſt gave the right of bequeathing (): and, among 
the northern nations, particularly among the Germans (m), 
teſtaments were not received into uſe. And this variety may 
ſerve to evince, that the right of making wills, and diſpo- 
ſing of property after death, is merely a creature of the ci. 
vil ſtate (n) ; which has permitted it in ſome countries, and 
denied it to others; and, even where it is permitted by law, 
it is ſubjeQed in different formalities and reſtrictions in al- 
moſt every nation under heaven (0). 


WITH us in England this power of bequeathing is co- 
eval with the firſt rudiments of the law: for we have no 
traces or memorials of any time when it did not exiſt. Men- 
tion is made of inteſtacy, in the old law before the conqueſt, 
as being merely accidental; and the diſtribution of the in- 
teſtate's eſtate, after payment of the lord's heriot, is then 
directed to go according to the eſtabliſhed law. ive guis 
4% incuria, froe morte repentina, fuerit inteflatus mortuus, do- 
&« minus tamen nullam rerum ſuarum partem (praeter eam quae 
te fure debetur bereoti nomine, ſibi aſſumito. Verum poſſeſſia- 
© nes uxori, liberis, et cognatione proximus, pro ſus cuique 
& jure, diſtribuantur (p). But we are not to imagine, that 
the power of bequeathing extended originally to all a man's 
perſonal eſtate. On the contrary, Glanvil will inform us (q), 


(i) Plutarch. in vita Solon. 
(k) Pott. Antiq. I. 4. c. 16. B. I 2. tit. 10. 

(1) N. 2. 22. 1. (p) LL. Canut, c. 68, 
(m) Tacit. de mor Germ, 21. (q) J. 2. c. 5. 

(a) See pag. 13, 


(o) Sp. L. b. 27. c. 1. Vinnius is 
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= -: The Ricans Boox Il, 
that by the common law, as it ſtood in the reign of Henry 
the ſecond, a man's goods were to be divided into three 
equal parts; of which one went to his heirs or lineal deſcen- 
dants, another to his wife, and the third was at his own 
diſpoſal: or if he died without a wife, he might then diſ- 
poſe of one moiety, and the other went to his children; and 
ſo e converſe, if he had no children, the wife was entitled 
to one moiety, and he might bequeath the other : but, if he 
died without either wife or iſſue, the whole was at his own 
diſpoſal (r). The ſhares of the wife and children were called 
their reaſonable parts; and the writ de rationabfii parte bono- 
rum was given to recover them (s). 


THr1s continued to be the law of the land at the time of 
magna carta, which provides, that the king's debts ſhall firſt 
of all be levied, and then the reſidue of the goods ſhall go 
to the executor to perform the will of the deceaſed : and, 
if nothing be owing to the crown, “omnia catalla cedant de- 
« funclo; ſalvis uxori ipſius et pueris ſuis rationabilibus parti- 
ec bus ſuis. (t).“ In the reign of king Edward the third this 
right of the wife and children was till held to be the uni- 
verſal or common law (u); though frequently pleaded as 
the local cuſtom of Berks, Devon, and other counties (w) : 
and fir Henry Finch lays it down expreſsly (x), in the reign 
of Charles the firſt, to be the general law of the land. But 
this law is at preſent altered by imperceptible degrees, and 
the deceaſed may now by will bequeath the whole of his 
goods and chattels: though we cannot trace out when firſt 


— 
— 


that her buſband died worth 200,000 


(r) BraQton. J. 2. c. 26. Flet. J. 2. 
marks, without iſſue bad between 


c. 8 | 
s) F. N. B. 122. 
(i) 9 Hen. III. c. 18. 5 
(u) A widow brought an action of 
detinue againſt her huſband's execu- 
tors, guad cum per conſuetudinem totius 
regni Ang liae hactenu⸗ ufitatam et ap- 
obatum, uxores debent et ſolent a tem- 
pere Sec. habere ſuum rationabilem 
tem boenorum maritorum ſuorum : 
ita videlicet, qued fi nullas habuerint 
li beres, tunc medietatem; et, fi habue- 
rint, tunc tertiam parten, Cc. and 


them; and thereupon ſhe claimed the 
moiety. Some exceptions were taken 
to the pleadings, and the faQ of the 
huſband's dying without iſſue was de- 
nied; but the rule of law, as ſtated 
in the writ, ſeems to have been uni- 
verſally allowed. M. 30 Edw III. 
25.) And a ſimilar caſe occurs in H. 
17 Ed III. 9. 

(w) Reg. ©: 142. Co. Litt. 176. 

(x) Law 175. 


this 
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this alteration' began. Indeed fir Edward Coke (y) is of 
opinion, that this never was the general law, but only ob- 
tained in particular places by ſpecial cuſtom: and to eſtabliſh 
that doctrine he relies on a paſſage in Bracton, which in 
truth, when compared with the context, makes directly 
againſt his opinion. For BraQon (2) lays down the doctrine 
of the reaſonable part to be the common law; but mentions 
that as a particular exception, which fir Edward Coke has 
haſtily cited for the general rule. And Glanvil, magna carta, 
Fleta, the year-books, Fitzherbert, and Finch, do all agree 
with Bracton, that this right to the pars rationabilis was by 
the common law : which alſo continues to this day to be the 
general law of our ſiſter kingdom of Scotland (a). To 
which we may add, that, whatever may have been the cuſ- 
tom of later years in many parts of the kingdom, or howe- 
ver it was introduced in derogation of the old common law, 
the antient method continued in uſe in the province of York, 
the principality of Wales, and the city of London, till very 
modern times: when, in order to favour the power of be- 
queathing, and to reduce the whole kingdom to the ſame 


ſtandard, three ſtatutes have been provided; the one 4&5 


W & M. c. 2. explained by 2 & 3 Ann. c. 5. tor the pro- 
vince of York; another 7 & 8 W. III. c. 38. for Wales; 
and a third, 1t Geo. I. c. 18. for London: whereby it is 
enacted, that perſons within thoſe diſtricts, and liable to 
thoſe cuſtoms, may (if they think proper) diſpoſe of all their 
perſonal eſtates by will; and the claims of the widow, chil- 
dren, and other relations, to the contrary, are totally barred, 
'Thus is the old common law now utterly aboliſhed through- 
out all the kingdom of England, and a man may deviſe the 
whole of his chattels as freely, as he formerly could his third 
part or moiety. In diſpoſing of which he was bound by the 
\ cuſtom of many places (as was ſtated in a former chapter (b) 
to remember his lord and the church, by leaving them his 
two beſt chattels, which was the original of heriots and 
mortuaries; and afterwards he was left at his own liberty, 
to bequeath the remainder as he pleaſed. 


(y) 2 Inſt. 33. | (a) Dalrymp. of feud. property. 14s 
(2) 4. 2. c. 26. F 2, Ib) Pag. 4286. ln 
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In caſe a perſon made no diſpoſition of ſuch of his goods 
as were teſtable, whether that were only part or the whole 
of them, he was, and is, faid to die inteſtate; and in ſuch 
caſes it is ſ2id, that by the old law the king was entitled to 
ſeiſe upon his goods, as the parent patriae, and general truſ- 
tee of the kingdom (c). This prerogative the king continued 
to exerciſe for ſome time by his own miniſters of juſtice; and 
probably in the county court, where matters of all kinds 
were determined: and it was granted as a franchiſe to many 
lords of manors, and others, who have to this day a pre- 
ſeriptive right to grant adminiſtration to theirinteſtate tenants 
and ſuitors, in their own courts baron and other courts, or 
to have their wills there proved, in caſe they made any dif 
poſition (d). Afterwards the crown, in favour of the 
church, inveſted the prelates with this branch of the prero- 
gative; which was done, faith Perkins (e), becauſe it was 
intended by the law, that ſpiritual men are of better conſci- 
ence than laymen, and that they had more knowledge what 
things would conduce to the benefit of the ſoul of the de- 
ceaſed. The goods therefore of inteſtates were given to the 


ordinary by the crown; and he might ſeiſe them, and keep 


them without waſting, and alſo might give, alien, or ſell 
them at his will, and diſpoſe of the money in pios uſus : 
and, if he did otherwiſe, he broke the confidence which 
the law repoſed in him (f). So that properly the whole in- 
tereſt and power, which were granted to the ordinary, were 
only thoſe of being the king's almoner within his dioceſe ; 
in truſt to diſtribute the inteſtate's goods in charity to the 
poor, or in ſuch ſuperſtitious uſes as the miſtaken zeal'of the 
times had denominated pious (g). And, as he had thus the 
diſpoſition of inteſtates effects, the probate of wills of courſe 
followed : for it was thought juſt and natural, that the will 
of the deceaſed ſhould be proved to the ſatisfaction of the 
prelate, whoſe right of diſtiibuting his chattels for the good 
& his ſoul was effeQually ſuperſeded thereby. 


) 9 Rep. 38. ) Finch, Law. 173, 174. 
9 5 37. 68 Plod. 77. 
©) J 486. 
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The goods of the inteſtate being thus veſted in the ordi- 
nary upon the moſt ſolemn and conſcientious truſt, the re- 
verend prelates were therefore not accountable to any, but 
to God and themſelves, for their conduct (h). But even in 
Fleta's time it was complained (i), “ quod ordinarit, hufuſ- 
modi bona nomine ecrleſtue occupantes, nullam vel faltem indebi- 
tam faciunt diſtributionem. And to what a length of ini- 
quity this abuſe was carried, moſt evidently appears from a 
gloſs of pope Innocent IV (Y, written about the year 1250; 
wherein he lays it down for eſtabliſhed canon law, that 
* in Britannia tertia pars bonorum decedentium ab inteſtato in 
ce opus ecclefige et pauprrum diſpenſanda el. Thus the po- 
piſh clergy took to themfelves () (under the name of the 
church and poor) the whole reſidue of the deceafed's eſtate, 
after the partes rationabiles, or two thirds, of the wife and chil- 
dren were deducted; without paying even his lawful debts, 
or other charges thereon. For which reaſon it was enacted 
by the ſtatute of Weſtm. 2. (m) that the ordinary ſhall be 
bound to pay the debts of the inteſtate ſo far as his goods 
will extend, in the ſame manner that executors were bound 
in caſe the deceaſed had left a will ; a uſe more truly pious, 
than any requiem, or maſs for his ſoul. This was the firſt 
check given to that exorbitant power, which the law had 
entruſted with ordinaries. But, though they were now made 
liable to the creditors of the inteſtate for their juſt and law- 
ful demands, yet the reſiduum, after payment of debts, re- 
mained ſtill in their hands, to be applied to whatever pur- 
poſes the conſcience of the ordinary ſhould approve. The 
flagrant abuſes of which power occaſioned the legiſlature 
again to interpoſe, in order to prevent the ordinaries from 
keeping any longer the adminiſtration in their own hands, 
or thoſe of their immediate dependents: and therefore the 


(h) Plowd. 277. Yorkſhire, this proportion was ſettled 
(i) J. 2. c. 67. Fro. by a papal bulle 4. D. 1254. Regif. 
(k) in Decretal. I. 5, f. 3. c. 12. Banerit de Richm. 101.) and was ob- 
(1) The proportion given to the ſerved till aboliſhed by the ſtatute 25 

prieſt, and to other pious uſes, was Hen. VIII. c. 15, 

different in different countries. In (m) 13 Edw. I. c. 19. 

the archdeaconry of Richmond in 


ſtatute 
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ſtatute 31 Edw. III. c. 11. provides, that, in caſe of — Sl 
the ordinary ſhall depute the neareſt and moſt lawful friends 
of the deceaſed to adminiſter his goods; which adminiſtra- 
tors are put upon the ſame footing, with regard to ſuits and 
to accounting, as executors appointed by will. This is the 
original of adminiſtrators, as they at preſent ſtand ; who 
are only the officers of the ordinary, appointed by him in 


' purſuance of this ſtatute, which ſingles. out the next and 


moſt lawful friend of the inteſtate ; who is ipterpreted (n) to 
be the next of blood that is under no legal diſabilities, The 
ſtatute 21 Hen. VIII. c. 5. enlarges a little more the power 
of the eccleſiaſtical judge; and permits him to grant admini- 
ſtration either to the widow, or the next of kin, er to both 
of them, at his own diſcretion; and, where two or more 
perſons are in the ſame degree of kindred, gives the ordi- 
nary his election to accept whichever he pleaſes. . 


Veox this footing ſtands the general Jaw of adminiſtra- 
tions at this day. I ſhall, in the farther progreſs of this chap- 
ter, mention a few more particulars, with regard to who 
may, and who may not, be adminiſtrator; and, what he js 
bound to do when he has taken this charge upon him : what 
has been hitherto remarked only ſerving to ſhew the original 
and gradual progreſs of teſtaments and adminiſtrations; in 
what manner the latter was firſt of all veſted in the biſhops - 
by the royal indulgence; and how it was afterwards, by au- 
thority of parliament, taken from them in effect, by obliging | 
them ro commit all their power to particutnr perſons nomi- 
nated expreſsly by the law. | 


I ?RoCEED now, ſecondly, to enquire who may, or may 
not make a teſtament ; or what perſons are abſolutely obliged. 
by law to die inteſtate, And this law (o) is entirely prohibi- 
tory; for, regularly, every perſon hath full power and liber- 
ty to make a will, that is not under ſome ſpecial prohibition 


by our law or cuſtom: which prohibitionsare principally upon 


(a) 9 Rep. 39- ([ Godolph. Orph. Leg. 5. 1. c. 12 
| three 
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three accounts; for want of ſufficient diſeretion; for want 


of ſufficient liberty and free will ; and on account of their 


criminal conduct. | | 


1. In the firſt ſpecies are to be reckoned infants under the 


age of fourteen if males, and twelve if females; which is the 
rule of the civil law (p). For, though ſome of our common 
lawyers have held that an infant of any age (even four years 
old) might make a teſtament (q), and others have denied that 
under eighteen he is capable (r), yet as the eccleſiaſtical court 
is the judge of every teſtator's capacity, this caſe muſt be go- 
verned by the rules of the eccleſiaſtical law. So that no ob- 
jection can be admitted to the will of an infant of fourteen, 
merely for want of age: but, if the teſtator was not of ſuf- 
ficient diſcretion, whether at the age of fourteen or four and 
twenty, that will overthrow his teſtament. Madmen, or 
otherwiſe non compotes, idiots or natural fools, perſons grown 
childiſh by reaſon of old age or diſtemper, ſuch as have their 
ſenſes beſotted with drunkenneſs,—all theſe are incapable, by 
reaſon of mental diſability, to make any will ſo long as ſuch 
diſability laſts. To this claſs alſo may be referred ſuch per- 
ſons as are born deaf, blind, and dumb ; who, as they want 
the common inlets of underſtanding, are incapable of having 
animum teſlandi, and their teſtaments are therefore void. 


2. Sven perſons, as are inteſtable for want of li- 
berty or freedom of will, are by the civil law of various 
kinds ; as priſoners, captives, and the like (s). But the law 
of England does not make ſuch perſons abſolutely inteſtable; 
but only leaves it to the diſcretion of the court to judge, upon 
the conſideration of the particular circumſtances of dureſs, 
whether or no ſuch perſons could be ſuppoſed to have /iberum 
animum teſlandi. And, with regard to feme-coverts, our 
| laws differ ſtill more materially from the civil, Among 
the Romans there was no diſtinction; a married woman was 
as capable of bequeathing as a feme-ſole (t). But with us a 


Godalph. p. t. c. 8. Wentw. (t) Co. Litt. 89. 5 
__— Vern. 104, 469. Gilb. Rep. 74. (s) Godolph, p. 1. c. 9. 
(4) Perkins. F 303. (8) . $1, 1, 7. 
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married woman is not only utterly incapable of deviſing 
lands, being excepted out of the ſtatute of wills, 34 & 35 
Hen. VIII. c. 5. but alfo ſhe is incapable of making a tefta- 
ment of chattzls, without the licence of her huſband. For 
all her perſonal chattels are abſolutely his own; and he 
may diſpoſe of her chattels real, or ſhall have them to him- 
felf if he ſurvives her: it would be therefore extremely in- 
conſiſtent, to give her a power of defeating that proviſion 
of the law, by bequeathing thoſe chattels to another (v). 
Yet by her huſband's licence ſhe may make a teſtament 
(u); and the huſband, upon marriage, frequently cove- 


nants with her friends to allow her that licence: but fuch 
licence is more properly, his aſſent; for, unleſs it be given 


to the particular will in queſtion, it will not be a complete 
teſtament, even though the huſband beforehand hath given 
her permiſſion to make a will (w). Vet it ſhall be ſuffici- 


ent to repel the huſband from his general right of adminiſ- 
tring his wife's. effects; and adminiſtration ſhall be granted 
to her appointee, with fuch teſtamentary paper annexed (x). 
So that in reality the woman makes no will at all, but only 
ſomething like a will (y); operating in the nature of an 
appointment, the execution of which the huſband by his 
bond, agreement or covenant, is bound to allow. A diſ- 
tinction fimilar to which, we meet with in the civil law. 


For, though a ſon who was in poteſtate parentis could not 


by any means make a formal and legal teſtament, even 
though his father permitted it (2), yet he might, with the 


like permiſſion of his father, make what was called a de- 


natio mortis cauſa (a). The queen conſort is an exception 


to this general rule, for ſhe may diſpoſe of her chattels by 


will, without the conſent of her lord (b): and any feme-. 


covert, may make her will of goods, which are in her poſ- 
ſeſſion in autre droit, as executrix or adminiſtratrix; . for 
theſe can never be the property oſ the huſband (e): and, if 
ſhe has any en or ſeparate maintenance, it is ſaid ſhe 


(v) 4 Rep ep. 61: 4 Gn. Car. 376. 1 Mod. 211. 
(u) Dr. se St. d. 1. c. 7. . 28, 1. 6. 
w) Bro. Abr. tit. devi 12 34. Stra. 25 25 39.6. 25, 
65 The king v dr, 3 . (b) Litt. 133. 
13 Geo. II. B. R. (c) Godolph, 1. 10. 


| may 


* 
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may diſpoſe of her favitigs thereout by teſtament, without 
the controul of her huſband (d). But, if a feme- ſole makes 
her will, and afterwards marries, ſuch ſubſequent marriage 
is eſteemed a revocation in law, and intirely vacates the 
will (e). 


3 PERSONS incapable of making teſtament, on account 
of their criminal conduct, are in the firſt place all traitors 
and felons, from the time of conviction; for then their 
goods and chattels are no longer at their own diſpoſal, but 


forfeited to the king. Neither can a fel: de fe make a will 


of goods and chattels, for they are forfeited by the act and 
manner of his death ; but he may make a deviſe of his 
lands, for they are not ſubjected to any forfeiture (f). Out- 
laws alſo, though it be for debt, are incapable of making a 
will, ſo long as the outlawyry ſubſiſts, for their goods and 
chattels are forfeited during that time (g). As for perſons 
guilty of other crimes, ſhort of felony, who are by the ci- 
vil law precluded from making teſtaments, (as uſurers, li- 
bellers, and others of a worſe ſtamp) at the common law 
their teſtaments may be good (h) And in general the 
rule is, and has been ſo at leaſt ever ſince Glanvil's time 


(j), quod libera ht cuj uſcungue ultima voluntas. 


Lr us next, thirdly, conſider what this laſt will and teſ- 
tament is, which almoſt every one is thus at liberty to make ; 
or the nature and incidents of a teſtament. Teſtaments both 
Juſtinian (i) and ſir Edward Coke (x) agree to be ſo called, 
becauſe they are teſtatio mentis; an etymon, which ſeems to 
ſavour too much of the conceit; it being plainly a ſubſtantive 
derived from the verb teftari, in like manner as juramentum, 


incrementum, and others, from other verbs. The definition 


of the old Roman lawyers is much better than their etymo- 
logy 3 © voluntatis noſtrae juſla ſententia de eo, quod quis poſt 
mortem ſuam fi-ri velit ():“ which may be thus rendered 
into Engliſh, * the legal declaration of a man's intentions, 


td) Prec. Chan. 44 6 1. &. 5. 

hay 4 Rep. 60. 2 P, Wms, 624. (i) Infl. 2. 10. 

(f) Plowd. 261. (k) 1 HH. 111. 33%, 
(8s) Fit:h Abr t. deſcent. 16, (1) F. 28. 1. 1. ; 


8 Godolph. p. 1. c. 12, 
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« which he wills to be performed after his death.“ It is 
called ſententia to denote the cireumſpection and prudence 
with which it is ſuppoſed to be made : it is voluntatis noſtrue 
ſententia, becauſe its efficacy depends on its declaring the 
teſtator's intention, whence in England it is emphatically 
ſtiled his will: it is juſta ſententia; that is, drawn, atteſted, 
and publiſhed with all due ſolemnities and forms of law: It 


is de eo, quod quis poſi mortem ſuam fieri velit, becauſe a teſta- 
ment is of no force till after the death of the teſtator. 


THESE teſtaments are divided into two ſorts; written, and 
verbal or nuncupative ; of which the former is committed to 
writing, the latter depends merely upon oral evidence, be- 
ing declared by the teſtator in extremis before a ſufficient 

number of witneſſes, and afterwards reduced to writing. A 
cadicil, codicillus, a little book or writing, is a ſupplement 
to a will; or an addition made by the teſtator, and annexed 
to, and to be taken as part of, a teſtament : being for its ex- 
planation, or altèration, or to make ſome addition to, or elſe 
ſome ſubtraction from, the former diſpoſitions of the teſta- 
tor (m). This may alſo be either written or nuncupative. 


Bur, as nuncupative wills and codicils, (which were for- 
merly more in uſe than at preſent, when the art of writing is 
become more univerſal) are liable to great impoſitions, and 
may occaſion many perjuries, the ſtatute of frauds, 29 
Car. II. c. 3. enacts; 1. That no written will ſhall be re- 
voked or altered by a ſubſequent nuncupative one, except 
the ſame be in the lifetime of the teſtator reduced to writing, 
and read over to him, and approved; and unleſs the ſame be 
proved to have been ſo done by the oaths of three witneſſes 
at the leaſt; who, by ſtatute 4 & 5 Ann. c, 16. muſt be 
ſuch asare admiſſible upon trials at common law. 2. That 
no nuncupative will ſhall in any wiſe be good, where the 
_ eſtate bequeathed exceeds 30/, unleſs proved by three ſuch 
witneſſes, preſent at the making thereof (the Roman law re- 
quiring ſeven (n) and unleſs they or ſome of them were 
| ſpecially required to bear witneſs thereto by the teſtator him- 


% - 


(m) Codolpb. p. 1. c. 1. 83. (n) nfl, 2. 10. 14. 
&2 | ſelf, 
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ſelf, and unleſs it was made in his laſt ſickneſs, in his own 
habitation or dwelling-houſe, or where he had been previ- 


ouſly reſident ten days at the leaſt, except he be ſurprized 


with ſickneſs on a journey, or from home, and dies without 
returning to his dwelling. 3. That no nuncupative will ſhall 
be proved by the wit neſſes after ſix months from the mak- 
ing, unleſs it were put in writing within ſix days. Nor 
ſhall it be proved till fourteen days after the death of the 
teſtator, nor till proceſs hath firſt iſſued to call in the wi- 
dow, or next of kin, to conteſt it if they think proper, 
Thus has the legiſlature provided againſt any frauds in 
ſetting up nuncupative wills, by ſo numerous a train of re- 
quiſites, that the thing itſelf is fallen into diſuſe ; and hardly 
ever heard of, but in the only inſtance-where favour ought 
to be ſhewn to it, when the teſtator is ſurprized by ſudden 
and violent ſickneſs. The teſtamentary words muſt be 
ſpoken with an intent to bequeath, not any looſe idle diſ- 
courſe in his illneſs; for he muſt require the by-ſtanders 
to bear witneſs of ſuch his intention : the will muſt be made 
at home; or among his family or friends, unleſs by unavoid- 
able accident; to prevent impoſitions from ſtrangers : it 
muſt be in his Ja ſickneſs ; for, if he recovers, he may al- 
ter his diſpoſitions, and has time to make a written will: 
it muſt not be proved at too long a diſtance from the teſta- 
tor's death, leſt the words ſhould eſcape the memory of 
the witneſſes ; nor yet- too haſtily and without notice, left 
the family of the teſtator ſhould be put to inconvenience, 
or ſurpriſed: 


As to written wills, they need not any witneſs of their 
publication. I ſpeak not here of deviſes of lands, which are 
entirely another thing, a conveyance by ſtatute, unknown 
to the feodal or common law, and not under the ſame juriſ- 
diction as perſonal teſtaments. But a teſtament of chattels, 
written in the teſtator's own hand, though it has neither his 
name nor ſeal to it, nor witnefles preſent at its publication, 
is good; provided ſufficient proof can be had that it is his 
hand-writing (o). And though written in another man's 
hand, and never ſigned by the teſtator, yet if proved to be 


(o) Godolph. p. 1. c. 21. Gilb, Rep. 260. 
. accord- 
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according to his inſtructions and approved by him, it hath 
been held a good teſtament of the perſonal eſtate (d). Yet it is 
the ſafer, and more prudent way, and leaves leſs in the breaſt 
of the eccleſiaſtical judge, if it be ſigned or ſealed by the teſ- 
tator, and publiſhed in the preſence of witneſſes ; which laſt 
was always required in the time of Bracton (q); or, rather, 
he in this reſpect hasimplicitly copied the rule of the civil law. 


No teſtament is of any effect till after the death of the teſ- 
tator. Nam omne teſtamentum morte con ſummatum eft ; et 
« woluntas teftatoris eft ambulatoria uſque ad mortem (r).“ 
And therefore, if there be many teſtaments, the laſt over- 
throws all the former (s) : but the republication of a former 
will revokes one ofa later date, andeftabliſhes the firſt again (t). 


HENCE it follows, that teſtaments may be avoided three 
ways: 1. If made by a perſon labouring under any of the in- 
capacities before-mentioned : 2. By making another teſta- 


| m= of a later date: and, 3. By cancelling or revoking it. 


or, though 1 make a laſt will and teſtament irrevoca-- 
ble in the ſtrongeſt words, yet I am at liberty to revoke 
it: becauſe my own act or words cannot alter the diſpoſi- 
tion of law, ſo as to make that irrevocable, which 1s in 
its own nature revocable (u). For this, faith lord Ba- 
con (w), would be for a man to deprive himſelf of that, 
which of all other things is moſt incident to human condition; 
and that is alteration or repentance. It hath alſo been held, 
that, without an expreſs revocation, if a man, who hath 
made his will, afterwards marries and hath a child, this is a 
preſumptive or implied revocation of his former will, which 
he made in his ſtate of celibacy (x). The Romans were alſo 
wont to ſet aſide teſtaments as being inofficioſa, deficient in 


natural duty, if they difinherited or totally paſſed by Wo 


(p) 8 3, 4. (t) Perk. 479. 


E (u) s Rep. 82. | 
Co. Litt. 112. W) Elem. ©. 19. 
(e) Litt. Y 168, Perk. 48. (x) Lord Rym 441. P. Wms. 304. 


* 


out 
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out aſſigning a true and ſufficient reaſon (y) any of the chil- 
dren of the teſtator (2). But if the child had any legacy, 
though ever ſo ſmall, it was a proof that the teſtator had not 
loſt his memory or his reaſon, which otherwiſe the law pre- 
ſumed ; but was then ſuppoſed to have acted thus for ſome 
ſubſtantial cauſe : and in ſuch caſe no guerela inofficiofi teſla- 
ments was allowed. Hence probably has ariſen that ground- 
leſs vulgar error of the neceſſity of leaving the heir a ſhil- 
ling or ſome other expreſs legacy, in order to diſinherit him 
effectually: whereas the law of England makes no ſuch wild 
ſuppoſitions of forgetfulneſs or inſanity; and therefore, 
though the heir or next of kin be totally omitted, it admits 
no guerela inofficiofs, to ſet aſide ſuch a teſtament. 


Wes are next to conſider, fourthly, what is an executor, 
and what is an adminiſtrator ; and how they are both to be 


appointed. | 


Ax executor is he to whom another man commits by will 


the execution of that his laſt will and teſtament, And all per- 
| ſons are capable of being executors, that are capable of ma- 
king wills, and many others beſides ;z as feme-coverts, and in- 
fants: nay, even infants unborn, or in ventre /a mere, may 
be made executors (a). But no infant can act as ſuch till 
the age of ſeventeen years; till which time adminiſtration 
muſt be granted to ſome other durante minore acetate (b). In 
like manner as it may be granted durante abſentia, or penden- 
te lite ; when the executor is out of the realm (c), or when 
a ſuit is commenced in the eceleſiaſtical court touching the 
validity of the will (d). This appointment of an executor is 
eſſential to the making of a will (e): and it may be perform. 
ed either by expreſs words, or ſuch as ſtrongly imply the 
ſame. But if the teſtator makes his will, without naming 
any executors, or if he names incapable perſons, or if the 
executors named refuſe to act; in any of theſe caſes, the or- 


6 y) See Book I. ch. 16. (c) 1 Lutw. 342. | 
(z) Inft. 1. 18. 1. - (d) 2 P. Ws 589. £90. 
(2) Weſt. Symb. p. 1. F 6354 (e) Wentw. c. i, Plowd. 281. 


| (b) Went. Of, Ex. c. 18. 5 
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dinary muſt grant adminiſtration cum teſtamento annexo (f) 
to ſome other perſon ; and then the duty of the adminiſtra- 
tor, as alſo when he 18 conſtituted only durante minore aetate, 
Sc. of another, is very little different from that of an exe- 
cutor. And this was law fo early as the reign of Henry II. 

when Glanvil (g) informs us that © teſtamenti executores 
«© efſe debent ii, quos teſtator ad boc elegerit, et curam ipſe 
* commiſerit : ſi vero teſtator nullos ad hoc nominaverit, poſſunt 
« r et conſanguinei ipſius defuncti ad id en fe 


*& ingerere.”” 


Bor if the deceaſed died totally inteſtate, without making 
either will orexecutors, then general letters of adminiſtration 
muſt be granted by the ordinary to ſuch adminiſtrator as the 
ſtatutes of Edward the third, and Henry the eighth, before- 
mentioned, direct. In conſequence of which we may ob- 
ſerve; 1. That the ordinary is compellable to grant admini- 
ſtration of the goods and chattels of the wife, to the huſband, 
or his repreſentatives (h): and, of the huſband's effects to 
the widow, or next of kin; but he may grant it to either, 
or both, at his diſcretion (i). 2. That, among the kindred, 
thoſe are to be preferred that are the neareſt in degree to the 


5 inteſtate ; but, of perſons in equal degree, the ordinary may 


take which he pleaſes (x). 3. That this nearne/s or propinqui- 
ty of degree ſhall be reckoned according to the computation 
of the civilians (I); and not of the canoniſts, which the law 
of England adopts in the deſcent of real eſtates (m) : becauſe 
in the civil computation the inteſtate himſelf is the fer- 
minus, @ quo the ſeveral degrees are numbered; and not 
the common anceſtor, according to the rule of the ca- 
noniſts. And therefore in the firſt place the children, 
or (on failure of children) the parents of the deccaſed, 
are intitled to the adminiftration; both which are in- 
deed in the firſt, degree ; but with us (n) the children 


(f) 1 * ne 907. Comb, 20. (k) Stat. 28 Hen. VIII. c. 5. See 
18) 17. page 496. 
(h) Cro. 3 106. Stat. 29 Car. II. (1) Prec. Chanc 893. 
c. 3. 1 F. Wms. 381. (m) See page 203, 207, 224. 
(1) Salk. 36. Stra. 532. (n) Godolph. p. 2. c. 34. F 1. 
2 Vern. 125, 


are 
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are allowed the preference (o). Then follow brothers (p), 
grandfathers (q), uncles or nephews (r), (and the females of 
each claſs reſpectively) and laſtly couſins. 4. The half blood 
is admitted to the adminiſtration as well as the whole : for 
they are of the kindred of the inteſtate, and only excluded 
from inheritances of land upon feodal reaſons. There- 
fore the brother of the half blood ſhall exclude the uncle of 
the whole blood (s) : and the ordinary may grant adminiſtra- 
tion to the ſiſter of the half, or the brother of the whole 
blood, at his own diſcretion (t). 5. If none of the kindred 
will take out adminiſtration, a creditor may, by cuſtom, do 
it (u). 6, If the executor refuſes, or dies inteſtate, the ad- 
miniſtration may be granted to the reſiduary legatee, in exclu- 
ſion of the next of kin (w). And, laſtly, the ordinary may, 
in deſect of all theſe, commit adminiſtration (as he might 
have done (x) before the ſtatute Edw. III.) to ſuch diſcreet 
Perſon as he approves of: or may grant him letters ad colli- 
gendum bona defunfi, which neither make him executor nor 
adminiſtrator y his only buſineſs being to keep the goods in 
his ſafe cuſtody (y), and to do other acts for the benefit of 
ſuch as are entitled to the property of the deceaſed (2). If a 
baſtard, who has no kindred, being nullius filius, or any one 
elſe that has no kindred, dies inteſtate and without wife or 
child, it hath formerly been held (a) that the ordinary might 
ſeiſe his goods, and diſpoſe of them in piot uſus. But the 


(o) In Germany there was a long diſ- and chattels in preference to his pa- 
ute, whether 2 man's children ſhould rents, (Mod. Un. Hiſt. xxix. 28.) 
inherit his effects during the life of their (p) Harris in New, 118. c. 2. 
grandfather ; which depends (as we ſhall (q) Prec. Chanc. $27, 1 P. Ws. 
ſee hereafter) on the ſame principles as 41. | 
the granting of adminiſtrations. At laſt (r) Atk. 455, 
it was agreed at the diet of Arenſberg, (s) 1 Venter. 425. 
about the middle of the tenth century, (t) Aleyn. 36. Styl. 74 
that the point ſhould be decided by com- (u) Salk. 38. 
dat. Accordingly, an equal number of (w) 1 Sid. 261, 1 Ventr. 219. 
champions being choſen on both ſides) (x) Plowd. 278. 
thoſe of the children obtained the victo- (y) Went. ch. 14. 
T1 and ſo the law was eſtabliſhed in (2) 2 Inſt. 398. 
their favour, that the iſſue of a perſon (a) Salk. 37. 
deceaſed ſhall be intitied to his goods 
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uſual courſe now is for ſome one to procure letters patent, or 
other authority, from the king; and then the ordinary of 
courſe n admigiſieativn to ſuck appointee of the 
crown (b). 


Tux bed veſted in an executor by the will of the 
deceaſed, may be continued and kept alive by the will of 
the ſame executor; ſo that the executor of A's executor is 
to all intents and purpoſes the executor and repreſentative 
of A himſelf (c): but the executor of A's adminiſtrator, or 
the adminiſtrator of A's executor, is not the repreſentative 

of A (d). For the power of an executor is founded upon 

the ſpecial confidence and actual appointment of the de- 
eeaſed; and ſuch executor is therefore allowed to tranſmit 
that power to another, in whom he has equal confidence: 
but the adminiſtrator of A is merely the officer of the or- 
dinary, preſcribed to him by act of parliament, in whom 
the deceaſed has repoſed no truſt at all ; and therefore, on 
the death of that officer, it reſults back to the ordinary to 
appoint another. Ard, with regard to the adminiſtrator 
of A's executor, he has clearly no privity or relation to A; 
being only commiſſioned to adminiſter the effects of the 
inteſtate executor, and not of the original teſtator. Where- 
fore, in both theſe caſes, and whenever the courſe of re- 
preſentation. from executor to executor is interrupted by 
any one adminiſtration, it is neceſſary for the ordinary to 
commit adminiftration afreſh; of the goods of the deceaſed 
not adminiſtred by the former executor or adminiſtrator. 

And this adminiſtrator, de bonis non, is the only legal re- 

preſentative of the deceaſed in matters of perſonal property 

(e). But he may, as well as an original adminiſtrator, 

have only a limited or ſpecial adminiſtration committed to 

his care, viz. of certain fpecific effects, ſuch as a term of 

years and the like; the reſt being committed to others (f). 


(b) 3 P. Wms. 33- (e) Styl. 22g. 
(e) Stat. 7. * III. ft. 5. c. 5. (f) 3 Roll. Abr. gos. nn 2. 
c. 30. Salx. * 


1 Leon. 
(d) Bro. abr, G&. —_— 7. 


HavinG 
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HavinG thus ſhewn what is, and who may be, an execu- 
tor or adminiſtrator, I proceed now, fftbly and laſtly, to en- 
quire into ſome few of the principal points of their office 
and duty. Theſe in general are very much the ſame. in 
bath executors and adminiſtrators; excepting, firſt, that 


the executor is hound to perform a will, which an admi- 


niſtrator is not, unleſs where a teſtament is annexed to his 
adminiſtration, and then he differs ſtill leſs from an execu- 
tor; and, ſecondly, that an executor may do many acts be- 
fore he proves the will (g), but an adminiſtrator may do 
nothing till letters of adminiſtration are iflued ; for the for- 
mer derives his power from the will and not from the pro- 
bate (h), the latter owes his entirely to the appointment of 
the ordinary. If a ſtranger takes upon him to a as exe- 
cutor, without any juſt authority (as by intermeddling with 
the goods of the deceaſed (i), and many other tranſactions 
(Y) he is called in law an executor of his own wrong, de fon 
fort, and is liable to all the trouble of an executorſhip, 
without any of the profits or advantages: but merely do- 
ing acts of neceſſity or humanity, as locking up the goods, 
or burying the corps of the deceafed, will not amount to 
ſuch an intermeddling; as will charge a man as executor of 
his own wrong (I). Such a one cannot bring an action him- 
ſelf in right of the deceaſed (m), but actions may be brought 
againſt him. And, in all actions by creditors againſt ſuch 


an officious intruder, he ſhall be named an executor, ge- 


nerally (n); for the moſt obvious concluſion, which ſtran- 
gers can form from his conduct, is that he hath a will of 
the deceaſed, wherein he is named executor, but hath not 
yet taken probate thereof (o). He is chargeable with the 
debts of the deceaſed, ſo far as aſſets come to his hands 
(p): and, as againſt creditors in general, ſhall be allowed 
all payments made to any other creditor in the ſame or a 


(s) Wentw. ch [mj] Bro, Abr. t. adminiſtrator. J. 
th) 3 4 (a) 5 Rep. 31. 
0 ** ep. 33, 34. 60 12 Med. 47 1. 
entw. ch. 14. Stat. 43 Eliz. c. 8. (p) Dyer. 166. 
00 Dyer. 166. 
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ſuperior degree q), himſelf only excepted (r). And though, 
as againſt the rightful executor or adminiſtrator, he cannot 
plead ſuch payment, yet it ſhall be allowed him in mitigation 
of damages (s): unleſs perhaps upon a deficiency of aſſets, 
whereby the rightful executor may be prevented from ſa- 
tisfying his own debt (t). But let us now ſee what are the 

power and duty of a rightful executor or adminiſtrator. 


1. He muſt bury the deceaſed in a manner ſuitable to the 
eſtate which he leaves behind him. Neceſſary funeral ex- 
pences are allowed, previous to all other debts and charges ; ; 
but if the executor or adminiſtrator be extravagant, it is a 
ſpecies of devaſtation or waſte of the ſubſtance of the de- 
ceaſed, and ſhall only be prejudicial to himſelf, and not to 
the creditors or legatee; of the deceaſed (u). 


2. TRE executor, or the adminiſtrator durante minore 
actate, or durante abſentia, or cum teſlamento annexo, muſt 
prove the will of the deceaſed : which is done either in com- 
mon form, which is only upon his own oath before the or- 
dinary, or his ſurrogate ; or per teſtes, in more ſolemn form 
of law, in caſe the validity of the will be diſputed (w). 
When the will is ſo proved, the original muſt be depoſited 
in the regiſtry of the ordinary; and a copy thereof in parch- 
ment is made out under the ſeal of the ordinary, and deli- 
vered to the executor or adminiſtrator, together with a cer- 
tificate of its having been proved before him: all which 
together 1s uſually ſtiled the probate. In defect of any will, 
the perſon entitled to be adminiſtrator muſt alſo at this pe- 
riod take out letters of adminiſtration under the ſeal of the 
ordinary; whereby an executorial power to collect and ad- 
miniſter, that is, diſpoſe of the goods of the deceaſed, is 
veſted in him: and he muſt, by ſtatute 22 & 23 Car. II. 
c. 10. enter into a bond with ſureties, faithfully to execute 
his truſt. If all the goods of the deceaſed lie within the 
ſame juriſdiQion, a probate before the ordinary, or an ad- 


(q) 1 Chan. Caf. 33. (u) Salk, 196. Godolph. p. 2. c. 26. 
A 5 Rep. 30. Moor. $27, QF 2, 
s) 12 Mod. 441. 471. (w) Godolph. p. 1. c. 20. $ 4. 


(t) Wentw. ch. 14. 
miniſtration 
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miniſtration granted by him, are the only proper ones: 
but if the deceaſed had bona notabilia, or chattels to the va- 
lue of a hundred ſbillingt, in two diſtinct dioceſes or juriſ- 
dictions, then the will muſt be proved, or adminiſtration 
taken.out, before the metropolitan of the province, by way 
of ſpecial prerogative (x); whence the court where the 
validity of ſuch wills is tried, and the office where they are 
regiſtered, are called the prerogative court, and the prero- 
gative office, of the provinces of Canterbury and York. 
Lyndewode, who flouriſhed in the beginning of the fif- 
teenth century, and was official to archbiſhop Chichele, 
interprets theſe hundred ſhillings to ſignify ſolidos legales; 
of which he tells us ſeventy two amounted to a pound of 
gold, which in his time was valued at fifty nobles or 161. 
137. 4d. He therefore computes (y) that the hundred 
ſhillings, which conſtituted bona notabilia, were then equal 
in current money to 23/. 35. 01d. This will account for 
what is ſaid in our antient books, that bona notabilia in the 
dioceſe of London (2), and indeed every where elſe (a), 
were of the value of ten pounds by compoſition : for, if we 
purſue the calculations of Lyndewode to their full extent, 
and conſider that a pound of gold is now almoſt equal in 
value to an hundred and fiſty nobles, we ſhall extend the 
preſent amount of bona notabilia to nearly 0l. But the 
makers of the canons of 1603 underſtood this antient rule 
to be meant of the ſhillings current in the reign of James I, 
and have therefore directed (b) that five pounds ſhall for the 
future be the ſtandard of bona notabilia, ſo as to make the 
probate fall within the archiepiſcopal prerogative. Which 
prerogative (properly underftood) is grounded upon this 
reaſonable foundation : that, as the biſhops were them- 
ſelves originally the adminiſtrators to all inteſtates in their 
own dioceſe, and as the preſent adminiſtrators are in effect 
no other than their officers or ſubſtitutes, it was impoſſible 
for the biſhops, or thoſe who acted under them, to collect 
any goods of the deceaſed, other than fuch as lay within 


(x) 4 Inſt. 338. I) 4 Toft. 336. Godolph. p. 2. c. 22, 
(y) Previsc. I. 3. f. 13. c. item, v. cen- (a) Plowd. 281. 
tum, Cc. tatutum · v. laicit. (b) Can. 92. 


their 
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their own dioceſes, beyond which their epiſcopal authority 
extends not. But it would be extremely troubleſome, if as 
many adminiſtrations were to be granted, as there ate dio- 
ceſes within which the deceaſed had bona notabilia : ; beſides. 
the uncertainty which creditors and legatees would be at, 
in caſe different adminiſtrators were appointed, to aſcertain 
the fund out of which their demands are to be paid. A 
pretogative is therefore very prudently veſted in the me- 
tropofitan of each province, to make in ſuch caſes one ad- 
miniſtration ſerve for all. This accounts very ſatisfactorily 
for the reaſon of taking out adminiſtration to inteſtates, that 
have large and diffuſive property, in the prerogative court: 

and the probate of wills naturally follows, as was before 

obſerved, the power of granting adminiſtrations ; in order 
to ſatisfy the ordinary that the deceaſed has, in a legal man- 
ner, by appointing his own executor, excluded him and his 


officers from the privilege of adminiſtring the effects. 


Tur executor or adminiſtrator is to make an indeñto- 
ry (o) of all the goods and chattels, whether in poſſeſſion 
ot action, of the deceaſed; which he is to deliver in to the 
ordinary upon oath, if thereunto lawfully required, 


4. HE is to colled all the goods and chattels ſo inventori- ' 
ed; and to that end he has very large powers and intereſts 
conferred on him by law; being the repreſentative of 


the deceaſed (d), and having the ſame property in his goods 


as the principal had when living, and the ſame remedies to 
recover them. And, if there be two or more executors, a ſale 
or releaſe by one of them ſhall be good againſt all the reſt (e); 
but in caſe of adminiſtrators it is otherwife (f). Whatever is 
ſo recovered, that is of a ſaleable nature and may be convert- 
ed into-ready money, is called aſſets \ in the hands of the exe- 
cutor or adminiſtrator (g); that is, ſufficient or enough 
(from the French «fſez) to make him chargeable to a credi- | 
tor or legatee, ſo far as ſuch goods and chattels . 


(e) Stat. 21 Hen. 1 & 5 If) Atk. 460. 
(d) Co. Litt. 09. (g) See page 244. 
(e) Dyer. 23. 


What- 
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Whatever aſſets ſo come to his hands he may convert into 
ready money, to anſwer the demands that may be made up- 
on him: which are the next thing to be conſidered; for, 


5. Tux executor or adminiſtrator muſt pay the debts of 
the deceaſed. In payment of debts he muſt obſerve the 
rules of propriety; otherwiſe, on deficiency of aſſets, if he 
pays thoſe of a lower degree firſt, he muſt anſwer thoſe of a 
higher out of his own eſtate. And, firſt, he may pay all fu- 


neral charges, and the expence of proving the will, and the 


like. Secondly, debts due to the king on record or ſpecial. 
ty (h). Thirdly, ſuch debts as are by particular ſtatutes to 
be preferred to all others; as the forfeitures for not burying 
in woolſen (i), money due on poor rates (x), for letters to 
the poſt- office (1), and ſome other. Fourthly, debts of re- 
cord; as judgments (docketted according to the ſtatute 4 & 
5. W. & M.c. 20.) ſtatutes, and recognizances (m). Fifth- 
ly, debts due on ſpecial contracts; as for rent, (for which 
the leſſor, has often a better remedy in his own hands by diſ- 
training) or upon bonds, covenants,and the like, under ſeal (n). 
Laſtly, debts on ſimple contracts, viz. upon notes unſealed, 

and verbal promiſes. Among theſe ſimple contracts, ſervants 
wages are by ſome (o) with reaſon preferred to any other: 
and ſo ſtood the antient law, according to Bracton (p) and 
Fleta (q), who reckon, among the firſt debts to be paid, ſer- 
vitia ſervientium et ſlipendia famulorum. Among debts of 


equal degree, the executor or adminiſtrator is allowed to pay 


himſelf firſt by retaining in bis hands ſo much as his debt 
amounts to (r). But an executor of his own wrong is not al- 
towed to retain: for that would tend to encourage creditors 
to ſtrive who ſhould firſt take poſſeſſion of the goods of the de- 
ceaſed ; and would beſides be taking advantage of their own 
wrongs which is contrary to the rule of law (s). If a credi- 


(h) 1. And. 129. (0) + Roll. Abr. 927. 
i) Stat. 30 Car. II. c. 3. (p) J 2. c. 26. 
) Stat. 17. Geo. II. c. 38. 6% L. c 57. F. 10. 
(1) Stat. 9. I c. 10. (r) 10. Mod. 496. 
(m} 4. Rep 60. Cro. Car. 363. (s) 5. Rep. 30. 


(n) Weatw, ch. 12, 
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tor conſtitutes his debtor his executor, this is a releaſe or 
diſcharge of the debt, whether the executor acts or no (t); 
provided there be aſſets ſufficient to pay the teſtator's debts: 
for, though this diſcharge of the debt ſhall take place of all 
legacies, yet it were unfair to defraud the teſtator's creditors 
of their juſt debts by a releaſe which is abſolutely volunta- 
ry (u). Alſo, if no fuit is commenced againſt him, the execu- 
tor may pay any one creditor in equal degree his whole deht, 
though he has nothing left for the reſt: for, without a ſuit 
commenced, the executor has no legal notice of the debt (w). 


6. WHEN the debts are all diſcharged, the legacies claim 
the next regard; which are to be paid by the executor ſo 
far as his aſſets will extend: but he may not give himſelf 
the preference herein, as in the caſe of debts (x). 


A LEGACY is a bequeſt, or gift, of goods and chattles by 

ſtament; and the perſon to whom it is given is ſtiled the 
legatee which every perſon is capable of being, unleſs parti- 
cularly diſabled by the common law or ſtatutes, as traitors, 
papiſts, and ſome others. This bequeſt transfers an inchoate 
property to the legatee; but the legacy is not perfect with- 
out the aſſent of the executor; for if I have a general or pe- 
cuniary legacy of 100 1, or a ſpecific one of a piece of plate, 1 
cannot in either caſe take it without the conſent of the exc- 
cutor (y). For in him all the chattles are veſted: and it is 
his buſineis firſt of all to ſee whether there is a ſufficient fund 
left to pay the debts of the teſtator : the rule of equity being, 
that a man muſt be juſt, before he is permitted to be gene- 
rous; or, as Bracton expreſſes the ſenſe of our antient law (z), 
*« de bonis defunfli primo deducenda ſunt ea quae ſunt neceſſita- 
« 1, et poſiea gude ſunt utilitatis, et ultimo quae ſunt volun- 
&« tatis.” And in caſe of a deficiency of aſſets, all the general 
legacies muſt abate proportionably, in order to pay the debts; 


(t) Plowd. 184. Salk- 299. (x) 2. Vern. 434. 2. P. Wms. 26, 
(u) Salk. 303. 1. Roll. Abr. 921. (y) Co Litt. 111. Aleyn. 39. 
(w) Dyer. 32. a. Leon. 60. (2) J. 2. c. 26. 


but 
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but a ſpecific legacy (of a piece of plate, a horſe, or the like) 

is not to abate at all, or allow any thing by way of abate- 

ment, unleſs there be not ſufficient without it (a). Upon the 
' ſame principle, if the legatees have been paid their legacies, 

they are afterwards bound to refund a ratable part, in caſe 
| debts come in, more than ſufficient to exhauſt the reſduum 
after the legacies paid (b). And this law is as old as Bracton 
and Fleta, who tell us, (c) “ , plura ſint debita, vel plus le- 
« gatum fuerit, ad quae catalla defuncti non ſufficiant, fat 
e ubique defalcatio, excepto regis privilegio.” 


IF the legatee dies before the teſtator, the legacy is a loſt 
or lapſed legacy, and ſhall fink into the reſiduum. And if a 
contingent legacy be left to any one; as, when he attains, or 
F he attains, the age of twenty one; and he dies before 
that time, it is a lapſed legacy (d). But a legacy to one, to 
be paid when he attains the age of twenty one years, is a veſ- 
ted legacy; an intereſt which commences in pracſenti, al- 


though it be ſolvendum in futuro: and, if the legatee dies be- 


fore that age, his repreſentatives ſhall receive it out of the 
teſtator's perſonal eſtate, at the ſame time that it would have 
become payable, in caſe the legatee had lived. This diſtine- 
tion is borrowed from the civil law (e); and its adoption i in 
our courts is not ſo much ow ing to its intrinſic equity, as to 
its having been before adopted by the eccleſiaſtical courts. 
For, ſince the chancery has a concurrent juriſdiction with 
them, in regard to the recovery of legacies, it was reaſonable 
that the ſubje& ſhould have the ſame meaſure of juſtice in 
whatever court he ſued (f). But if ſuch legacies be charjed 
upon a real eſtate, in both caſes they ſhall lapſe for the bene- 
fit of the heir (g) ; for, with regard to deviſes affecting 
lands, the eccleſiaſtical court hath no concurrent juriſdiction. 
And, in caſe of a veſted legacy, due immediately, and charg- 
ed on land or oy in the funds, which yield an immedi- 


v 1. Equ. Caſ. abr. 
90 r 9 9 275 322 TH = 
(c) Bract. J. A 26, Fleta. J. 2. (f) Eau. Caf. abr. 293. 
4. 57. F. 11. (s) 2 P. Wms, Gor. 
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ate profit, intereſt ſhall be payable thereon from the teſta- 
tor's death; but if charged only on the perſonal eſtate, which 
cannot be immediately got in, it ſhall carry intereſt only 
from the end of the year after the death of the . . 


Bxs1Dss theſe formal. ien — | in a man $ ; will 
and teſtament, there is alſo permitted another death- bed diſ- 
poſition of pyoperty; which is called a donation cauſa mortis. 
And that is, when a perſon in his laſt ſickneſs, apprehending 
his diſſolution near, delivers or cauſes to be delivered to ano- 
ther the poſſeſſion of any perſonal goods, (under which have 
been included honds, and bills drawn by the deceaſed upon 
his banker) to keep in caſe of his deceaſe. This gift, if the 
donor dies, needs not the aſſent of his „ yet it Hall 
not prevail againſt creditors; and is accompanied with this 
implied truſt, that, if the donor lives, the property thereof 
ſhall revert to himſelf, being only given in contemplation of 
death, or mortis cauſa (i). This method of donation might 
have ſubſiſted in a ſtate of nature, being always accompanied 
with delivery of actual poſſeſſion (x) ; and ſo far differs from 
a teſtamentary diſpoſition: but ſeems to have been handed 
to us from the civil lawyers x who HW PRA 
ir opera the Greeks (m). : | 


5. Wn all the debts ond particular legacies are diſ- 
charged, the ſarplusor re/iduum muſt be paid to the, ſiduary 
legatee, if any be appointed by the will; and if there be 
none, it was long a ſettled notion that it devolyed to the 
executors own uſe, by virtue of his executorſhip (n). But, 
whatever ground there might have been formerly for this 
opinion, it ſeems now to be underſtood (o) With this re- 
ſtriction; that, although where: the executor has no legacy 
at all the roſaduum ſhall in general be his own, yet where- 
ever there! is ſufficient on the face of a will, (by means of 


| h) 2 P. Ws; 26, 27. friend Piraeus; and another by Her- 
(i) Prec. Chan. 26g, 1 P. Ws. cules, in the Alceſtes of Euripides, 
406. 441. 3 P. Was. 3657. v. 1020, ware 
(k) Law of forteit. 4 (n) Perkins. 626. 
(1), It. 2. 7. 1. FF. I. 39. t. 6. (o) Prec. Chanc. 32 3. 1 P. Wos. 


(m) There is a very complete do- 1.544. 2 P. Wms, 338. 2 P. Mus. 
natio mortis cauſa, in the Odyſſey, b. 43. 194. Stra. 559. 
17. v. 78, made by Telemachus to his 
+ | a com- 
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a competent legacy or otherwiſe), to imply that the teſtator 


intended his executor ſhould not have the reſidue, the unde- 
viſed ſurplus of the eſtate ſhall go to the next of kin, the ex- 


ecutor then ſtanding upon exaQly the ſame ſooting as an ad- 


miniſtrator: concerning whom indeed there formerly was 
much debate (p), whether or no he could be compelled to 


make any diſtribution of the inteſtate's eſtate, For though 
(after the adminiſtration was taken in effect from the ordina- 
ry, and transferred to the relations of the deccaſed) the ſpi- 
ritual court endeavoured to compel a diſtribution, and took 
bonds of the adminiſtrator for that purpoſe, they; were pro- 
hibited by the temporal courts, and the bonds declared void 


at law (q). And the right of the huſband not only to admi- 


niſter, but alſo to enjoy excluſively, the effects of his deceaſed 
wife, depends ſtill on this doctrine of the common law: the. 


ſtatute 29 Car. II. declaring only that the ſtatute of diſtributi- 
ons does not extend to this caſe. But now theſe controverſies 


are quite at an end, for by the ſtatute 22 & 23 Car. II. c. 10. 


/ 


( 


N. 


it is enacted, that the ſurpluſage of inteſtatesꝰ eſtates, except 
of femes covert (r), ſhall (after the expiration of one full year 


from the death of the inteſtate) be diſtributed in the follow- 
ing manner. One third ſhall go to the widow of the inteſtate, 


\ and the reſidue in equal proportions to his children, or, if 


in 


Nead, to their repreſentatives; that is, their lineal deſcend- 


es: if there are no children or legal repreſentatives ſubſiſt- 
inpychen à moiety ſhall go to the widow, and a moiety to the 
next of ned in equal degree and their repreſentatives: if 
no widow, the whole ſhall go to the children: if neither 
widow nor children, the whole ſhall be diſtributed among 
the next of kin in equal degree, and their repreſentatives : 
but no repreſentatives are admitted, among collaterals, far- 
ther than the children of the inteſtate's brothers and fif- 
ters (s) The next of kindred, here referred to, are to be 
inveſtigated by the ſame rules of conſanguinity, as thoſe 
who are intitled to letters of adminiſtration ; of whom we 


bave ſufficiently ſpoken (t). And thereſore by this ſtatute 


(p) Godolph. p. 2. c. 32. (r) Stat. 29. Car. II. c. 3.4 28. 


(q) 1 Lev, 233, Cart. 125. 2. P. (s) Raym. 496. Lerd. Raym. 671. 


Wms. 447, (t) Pes. 504 | | 
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ate profit, intereſt ſhall be payable thereon from the-teſta- 
tor's death; but if charged only on the perſonal eſtate, which 
cannot be immediately got in, it ſhall carry intereſt only 
from the end of the year after the death of the . (h. 


Brsipxs theſe formal Tr Qs contained | in a man” $ will 
and teſtament, there is alſo permitted another death- bed diſ- 
poſition of pfoperty; which is called a donation cauſa mortis. 
And that is, when a perſon in his laſt ſickneſs, apprehending 
his diſſolution near, delivers or cauſes to be delivered to ano- 
ther the poſſeſſion of any perſonal goods, (under which have 
been included honds, and bills drawn by the deceaſed upon 
his banker) to keep in caſe of his deceaſe. This gift, if the 
donor dies, needs not the aſſent of his — yet it ſhall 
not prevail againſt creditors; and is accompanied with this 
implied truſt, that, if the donor lives, the property thereof 
ſhall revert to himſelf, being only given in contemplation of 
death, or mortis cauſa (i). This method of donation might 
have ſubſiſted in a ſtate of nature, being always accompanied 
with delivery of actual poſſeſſion (x) ; and ſo far differs from 
a teſtamentary diſpoſition: but ſeems to have been handed 
to us from the civil lawyers (I), -who BUY eu 
ir from the" Greeks (m). 10 | | 


5. War all the debts "ond particular legacies are diſ- 

charged, the ſarplusor reſiduum muſt, be paid to th 5 

legatee, if any be appointed by the will; and if there be 
none, it was long a ſettled notion that it devolyed to the 
executor's own uſe, by virtue of his executorſhip (n). But, 
whatever ground there might have been formerly for this 
opinion, it ſeems now to be underſtood (o) with this re- 
ſtriction; that, although where the executor has no legacy 
at all the rgſduum ſhall in general be his own, yet where- 
ever there is ſufficient on the face of a will, (by means of 


-(b) 2 P. Ws; 26, 27. friend Piraeus; and another by Her- 
(i) Prec. Chan. 269 1 P. Wms, cules, in the Alceſtes of Euripides, 
. 441. 3 P. Was. 350, v. 1020, 
(k) Law of forteit. of (n) Perkins. g25. 
0 Inſt. 2.7.1. FF. I. 39. t. 6. (o) Prec. Chanc. 323. 1 P. Was. 


(m) There is a very complete . 7. 544. 2 P. Was. 338. 2 F. Mus. 
natio mortis cauſa, in the Odyſſey, b. 43. 194. Stra. 559. 
17. v. 78, made by Telemachus to his 
4 | a com- 
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a competent legacy or otherwiſe), to imply that the teſtator 
intended his executor ſhould nat have the reſidue, the unde- 
viſed ſurplus of the eſtate ſhall go to the next of kin, the ex- 
ecutor then ſtanding upon exaQly the ſame ſooting as an ad- 
miniſtrator: concerning whom indeed there formerly was 
much debate (p), whether or no he could be compelled to 
make any diſtribution of the inteſtate's eſtate, For though 
(after the adminiſtration was taken in effect from the ordina- 
ry, and transferred to the relations of the deccaſed) the ſpi- 
ritual court endeavoured to compel a diſtribution, and took 
bonds of the adminiſtrator for that purpoſe, they; were pro- 
hibited by the temporal courts, and the bonds declared void 
at law (q). And the right of the huſband not only to admi- 
niſter, but alſo to enjoy excluſively, the effects of his deceaſed 


wife, depends ſtill on this doctrine of the common law: the 


ſtatute 29 Car. II. declaring only that the ſtatute of diſtributi- 
ons does not extend to this caſe. But now theſe controverſies 
are quite at an end, for by the ſtatute 22 & 23 Car. II. c. 10. 
it is enacted, that the ſurpluſage of inteſtatesꝰ eſtates, except 
of femes covert (r), ſhall (after the expiration of one full year 
from the death of the inteſtate) be diſtributed in the follow- 
ing manner. One third ſhall goto the widow of the inteſtate, 
and the reſidue in equal proportions to his children, or, if 
dead, to their repreſentatives; that is, their lineal deſcend- 
an ts: if there are no children or legal repreſentatives ſubſiſt- 
ing, then a moiety ſhall go to the widow, and a moiety to the 
next or &;nQed in equal degree and their repreſentatives: if 
no widow, the whole ſhall go to the children: if neither 
widow nor children, the whole ſhall be diftributed among 
the next of kin in equal degree, and their repreſentatives : 
but no repreſentatives are admitted, among collaterals, far- 
ther than the children of the inteſtate's brothers and fif- 
ters (s) The next of kindred, here referred to, are to be 
inveſtigated by the ſame rules of conſanguinity, as thoſe 
who are intitled to letters of adminiſtration ; of whom we 
bave ſofficiently ſpoken (t). And thereſore by this ſtatute 


(o) Godolph. p. 2. c. 32. (r) Stat. 29. Car. II. c. 3.4 26. 


Wms. 447, (t) Pes. 504 
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the mother: as well as the father, ſucceeded to all the per- 
ſonal effects of their children, who died inteſtate and with- 
' out Wife or iſſue: in excluſion'of the other ſons und daugh- 
ters; the brothers and fiſters of the deceaſed! And ſo the 
Jaw ſtill remains with reſpe&-to the father; but by ſtatute 1 
Jae. II. c. 17. if the father be dead, and any of the children 
die inteſtate without wife or iſſue, in the lifetime of the mo- 
ther, ſhe and each of the remaining children, or their re- 
preſerittives, ſhall divide his effects j in equal derne 


1 is e ebe how near a reſemblance this la- 
tute of diſtributions bears to our antient Engliſh law, de ra- 
tionabili parte bonorum, ſpoken of at the beginning of this 
chapter (o); and which fir Edward Coke (w) himſelf, though 
he doubted the generality of its reſtraint on the po Hof de- 
viſing by will, held to be univerſally binding upon the àdmi- 
niſtrator or executor, in the caſe of either a total or partial 
inteſtacy.” It alſo bears ſome reſemblance to the Roman law 
of ſueceſſions ab inteftato (x) : which, and becauſe the ac was 
alſo penned by an eminent civilian (y), has occaſioned a no- 
tion'that the parliament of England copied it from the Ro- 
man praetor: though indeed it is little more than a reſtoration, 
with ſome refinements and regulations of our old conſtitutio- 
nal law; which prevailed as an eſtabliſned right and cuſtom 
from the time of king Canute downwards; many centuries 
before Juſtinian's laws were known or heard of in the 
weſtern parts of Europe. So likewife there is another part 
of the ſtatute: of diſtributions, where directions are given, 
that no child of the inteſtate, (except his heir at law) on 
whom he/ ſettled in his life-time any eſtate in lands, or 
pecuniary portion, equal to the diſtributive ſhares of the 
other children, ſhall have any part of the ſurpluſage with 
_ re and pres ; bot if the n fo Bien | 


1 

7 pag. . brtheen and * PART with Ps 
() 2 Inſt, 33. repreſentatives of a brother or ſiſter 

*- (x) The general rule of ſuch ſue- deceaſed, 3. The nent collateral re- 
ceffions was this: 1. The children lations in equal degree. 4. The huſ- 
or lineal deſcendants in equal portions. — or wife of the deceaſed. FF. 38. 


2, On failure of mew the parents or 16; 1. Nov. 118, c 1 „2, Jo la). C. 1 
lineal aſcendan wich them the 0 Sir Walter Walker, Lord dym. 
brethren or ſiſters] of the whole blood; 874. 6 


or, if the parents were dead, all the 
them, 


—— > rr ee ERR. 


Ch. 32. of TAHIN OSS. 817 
them, by way of advancement, are not quite equivalent to 
the other ſhares, the children ſo advanced ſhall nom ha ve fo 
much a will make them equal. This juſt and equitable 


| proviſion/hath been alſo ſaid to to be derived from the colla- 


tio bonorum of the imperial law (2) . which it certainly re- 
ſembles im ſome points, though it differs widely in others, 
But it may not be amiſs to obſerve, that with regard to goods 
and chattles, this is part of the antient cuſtom of London, 
of the province of York, and of our ſiſter kingdom of Scot- 
land: and, with regard to lands deſcending in coparcenary, 
that it hath-abways been, and till is, the common law of 
England, under the name of betrbper (a) $2 


$4 3 % 14 2 
+ x 


.- Barons I quit this ſubject, I muſt baue Maree Ing 
that the doQrine and limits of repreſentation, laid down in 
the ſtatute of diſtributions, ſeem to have been principally 
borrowed from the civil law: whereby it will ſometimes 
happen that perſonal eſtates are divided per capita, and ſome- 

times per ſtirpes; whereas the common law knows no other 
rule of ſucceſſion but that per ſtirpes only (b). They are 
divided per capita, to every man an equal ſhare, when all 
the elaĩmants claim in their own rights, as in equal degree 
of kindred, and not jure repracſentationis, in the right of ano- 
ther perſon. As if the next of kin be the inteſtate's three 
brothers, A, B, and C; here his eſtate is divided into three 


equal portions, and diſtributed per capita, one to each: but 


i& one of theſe brothers, A, had been dead leaving three 
children, and another, B, leaving two; then the diſtributi- 


on muſt have been per flirpes; viz. one third to A's three® 


children, another third to B's two children, and the remain- 
ing third to C the ſurviving: brother: yet if C had alfo 


been dead, without iſſue, then A's and B's five children, be: 


ing all in equal degree to the inteſtate, would take in their 

own rights per capita, viz, each of them one fifth pane (0. 
2 

Tur ſtatute of Aikributione expreſsly excepts *. reſer ves 

the cuſtoms of the city of London, of the province of ks 


620 37. 6. 3. tip See ch. 14. pag TY 
a) { e ch. 12, pag. 191, 7 5 0 Prec. Chan. 54 | 2 
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and of all other places having pecuſiar cuſtoms of diſtribut- 
ing inteftates? effects. 80 that, though in thoſe places the 
reſtraint of. deviſing is removed by the ſtatutes formerly 
mentioned (d), their antient cuſtoms remain in full force, 
with reſpect to the eſtates of inteſtates. Iſhall therefore con- 
clude this chapter, and with it the eee . with a 
vow remarks on thoſe * os | 7 


ä * the firſt place we may obſerve, that in the city of Lon- 
on (e), and province of York (t), as well as in the kingdom of 
Scotland (g), and therefore probably alſo in Wales, (concern- 
ing which there is little to be gathered, but trom the ſtatute 
7&8 W III. c. 38.) the effects of the inteſtate, after payment 
of his debts, are in general divided according to the antient 
univerſal doctrine of the pars rationabilis,. If the deceafed 
Jeaves a widow and children, his ſubſtance (deducting the 
.widow's apparel and furniture of her bed chamber, which in 
London is called the widow's chamber) is divided into three 
parts; one of which belongs to the widow, Another to the 
children, and the third to the adminiſtrator: if only a widow, 
or only children, they ſhall reſpectively in either caſe, take 
one moiety, and the adminiſtrator the other (h): if neither 
widow nor child, the adminiſtrator ſhall have the whole (i). 
And this portion, or dead man's part, the adminiſtrator was 
wont to apply to his own uſe (k), till the ſtatute, 1 Jac, II. 

c. 17: declared that the ſame ſhould he ſubje& to the ſtatutes 
of diſtribution. So that if a man dies worth 1800/. leaving 
a widow and two children, the eſtate ſhall be divided into 
eighteen parts; whereof the widow ſhall have eight, ſix by 
the cuſtom and two by the ſtatute ; and each of the children 
five, three by the cuſtom and two by the ſtatute : if he leaves 
a widow and one child, they ſhall each have a moiety of the 
whole, or nine ſuch eighteenth parts, ſix by the cuſtom and 
three by the ſtatute : if he leaves a widow and no child, the 
widow ſhall have three fourths of the whole, two by the cuſ- 
tom and one by the ſtatute : and the 5 fourth ſhall 


(d) pag. 493. > (hb) 1 b. Wes, 341, Salk, 246. 
(e) Lord Raym. 1329. | (i) 3 Show, 175+ ; 
(Ff) 2 Burn. eccl. law. 746. (k) 2 Freem. 85. 1 Vern. 133. 


(g) Lid. 782. 
£0 
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go by the ſtatute to the next of kin. It is alſo to be obſery- 
ed, that if the wife be provided for by a jointure before mar- 
riage, in bar of her cuſtomary. part, it puts her in a ſtate of 
non- entity, with regard to the cuſtom ani (; but ſhe ſhall 
be intitled to her ſhare of the dead man's part under the ſta- 
tute of diſtributions, unleſs barred: by. ſpecial agreement (m). 
And if any of the children are advanced by the father in his 
life-time with any ſum of money (not amounting to their. 
foll proportionable part) they ſhall bring that proportion in- 
to hotchpot with the reſt of the brothers and ſiſters, but not 
with the widow, before they are intitled to any benefit un- 
der the cuſtom (n): but, if they are fully advanced, the cuſ- 
tom intitles them to no farther dividend (o). 


Tu vs far in the main the cuſtoms of London and of York 
agree: but, beſides certain other leſs material variations, 
there are two principal points in which they conſiderably 
differ. One is, that in London the ſhare of the children 
(or orphanage part) is not fully veſted in them till the age 
of twenty one, before which they cannot diſpoſe of it by teſ- 
tament (p): and, if they die under that age, whether ſole 
or married, their ſhare ſhall ſurvive to the other children; 
but, after the age of twenty one, it is free from any orpha- 
nage cuſtom, and, in caſe of inteſtacy, ſhall fall under the ſta- 
tute of diſtributions (q). The other, that in the province of 
Vork, the heir at common law, who inherits any lands ei- 
ther in fee or in tail, is excluded from any filial portion or 
reaſonable part (r). But, notwithſtanding theſe provincial 
variations, the cuſtoms appear to be ſubſtantially one and 
the ſame. And, as a ſimilar policy formerly prevailed in 
every part of the iſland, we may fairly conclude the whole 
to be of Britiſh original; or, if derived from the Roman law 
of ſucceſſions, to have been drawn from that fountain much 


(1) 2 Vern. 66g. 3. P. Ws. 16. (o) 2 P. Was. 525. 


(m) 1 Vern. 16. 2 Chan. Rep. 282. (p) 2 Vern. 688. "IG 
(n) 2 Freem. 279, 1 Equ. Caf. abr. (q) Prec. Chan 537. 
168. 2 P. Win, 346. (r) 2 Barn. 954. 


earlier 
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earlier than the time of Juſtinian, from whoſe conſtitutions 
in many points (particularly in the advantages given to the 
widow) it very conſiderably differs : though it is not impro- 
bable that the reſemblances which yet remain may be owing 
fo the Roman uſages; introduced in the time of Claudius 
Caeſar, (who eſtabliſhed a colony in Britain to inſtruct the 
natives in legal knowledge (s) inculcated and diffuſed by Pa- 
pinian (who preſided at York as praefectus practorio under 
the emperors Severus and Caracalla) (t) and continued by 


his ſucceſſors till the final departure of the Romans in the 


beginning of the fifth century after Chriſt. 
(s) Tacit, Anl. L 12. c. 32. [t) Selden in Flas. cap. 4. . 3- 
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Fetus Carta FEOFFAMENTI. 


CIANT preſentes et futuri, quod ego Willielmus, filius Premiſes, - 
Willielmi 1 nho, dedi, conceſſi, et hac preſenti carta 
mea confirmavi, Johanni quondam filio Johannis de Saleford, 
pro quadam ſumma pecunie quam michi dedit pre manibus, 
unam acram terre mee arabilis, jacentem in campo de Saleford, 
juxta terram quondam Richardi de la Mare: HABENDAM ET Hzbrndem, and 
TENENDAM totam predictam acram terre, cum omnibus ejus Tenendum. 
pertinentiis, prefato Johanni, et heredibus ſuis, et ſuis aſſig- 
natis, de capitalibus dominis feodi: REDDENDO et faciendo Reddendum. 
annuatim eiſdem dominis capitalibus ſervitia inde debita et con- 
ſueta: ET ego prediQtus Willielmus, et heredes mei, et mei aſ- Warranty. 
ſignati, totam predictam acram terre, cum omnibus ſuis pertinen- 
tus, predicto f 2 de Saleford, et heredibus ſuis, et ſuis aſſi 
natis, contra omnes gentes warrantizabimus in perpetuum. IN cogclufon, 
CUJUS rei teſtimonium huic preſenti carte ſigillum meum a | 
ſui : HIJS teſtibus, Nigello de Saleford, Johanne de Seybroke, 
Radulpho clerico de Saleford, Johanne molendario de eadem 
villa, et aliis. DATA apud Saleford die Veneris proximo ante 
feſtum ſancte Margarete virginis, anno regai regis ED wARnI filii 
regis EDWwARDI ſexto. 


| | (L. S.) 
MEMORANDUM, quod die et anno infra- . - „ep of foil 
ſcriptis plena et pacifica ſeiſina acra infraſpeci- endorſed. 


ficate, cum pertinentiis, data et deliberata fuir 

per infranominatum Willielmum de Segenho in- 

franominato — de Sale ford, in propriis 
rſonis ſuis, ſecundum tenorem et effe dum carte 

infraſcripte, in preſentia Nigelli de Saleford, Jo- 

hannis de Seybroke, et aliorum. E 
Vo. II. LI Ne. II. 
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A modern Conveyance by LEASE and RELEASE. 
$8; L As E, or BARGALN and SALr, for a year, 


Premiſes. gun INDENTURE, made the the third day of Sep- 
tember, in the twenty-firſt year of the reign of our ſove- 
reign lord GeorGe the ſecond by the grace of God king of 
Great Britain, France, and Ireland, defender of the faith, and 
: ſo forth, and in the year of our Lord one thouſand, ſeven hun- 
Parties. dred, and forty ſeven, between Abraham Barker of Dale Hall 
ia the county of Norfolk, eſquire, and' Cecilia his wife, of the 
one part, and: David Edwards of Lincoln's Inn in the county of 
Middleſex, eſquire, and Francis Golding of the city of Nor- 
wich, clerk, of the other part, witneſſeth; that the ſaid Abra- 
. Conſideration. ham Barker and Cecilia his wife, in conſideration of five ſhil- 
lings of lawful money of Great Britain to them in hand paid by 
the ſaid David Edwards and Francis Golding at or before the 
enſealing and delivery of theſe preſents, (the receipt whereof is 
hereby acknowleded) and for other good cauſes and conſidera- 
Bog tions them the faid Abraham Barker and Cecilia his wife here- 
— and unto ſpecially moving, HAVE bargained and ſold, and by theſe 
, preſents do, and each of them doth, bargain and ſell, unto the 
.. . - ſaid David Edwards and Francis Golding, their executors, ad- 
Parcels, miniſtrators, and aſſigns, ALL that the capital meſfuage, called 
Dale Hall in the pariſh of Dale in the ſaid county of Norfolk, 
wherein the ſaid Abraham Barker and Cecilia his wife now 
dwell, and all thoſe their lands in the ſaid pariſh of Dale called 
or known by the name of Wilſon's farm, containing by eſtima- de 
tion five hundred and forty acres, be the ſame more or leſs, to- | 
gether with all and ſingular houſes, dovehouſes, barns, buildings, Br 
ſtables, yards, gardens, orchards, lands, tenements, meadows, for 
| paſtures, ſeedings, commons, woods, underwoods, ways, wa- dre 
ters, watercourles, fiſhings, privileges, profits, eaſements, com- ; 
modities, advantages, emoluments, hereditaments, and appur- = 
tenances whatſoever to the ſaid capital meſſuage and farm be- Le 
longing or appertaining, or with the fame uſed or enjoyed, or 
accepted, reputed, taken, or known, as part, parcel, or mem- b 
ber thereof, or as belonging to the ſame or any part thereof; max 
and the reverſion” and reverfions, remainder and remainders, Re 
yearly and other rents, iſſues, and profits thereof, and of every 1 
Habendum. . « part and parcel thereof: TO HAVE AND TO HOLD the * 
ſaid capital meſſuage, lands, tenements, hereditaments and all 


and ſingular other the premiſes herein before mentioned or in- {pin 
wa tended | 


—_—_ MST ß ĩͤ 
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tended to be bargained and fold, and every part and parcel there- 


Ne. II. 


of, with their and every of their rights, members, and appurt- Cows 


nances, unto the ſaid David Edwards and Francis Golding, their 
executors, admi:.iftrators, and afligns, from the day next before 
the day of the date of theſe preſents, for and during, and unto 
the full end and term of, one whole year from thence next en- 


ſuing and fully to be complete and ended: YIELDING and Reddendum, 


paying therefore unto the ſaid Abraham Barker, and Cecilia his 
wife, and their heirs and aſſigns, the yearly rent of one pepper- 
corn at the expiration of the ſaid term, if the ſame ſhall be law- 
fully demanded: TO THE INTENT and purpoſe, that by 
virtue of theſe preſents, and of the ſtatute tor transferring uſes 


into pens the faid David Edwards and Francis Golding 


may be in the actual poſſeſſion of the premiſes, and be thereby 
enabled to take and accept a grant and releaſe of the freehold, 
reverſion, and inheritance of the ſame premiſes, and of every 
part and parcel thereof, to them, their heirs and aſſigns; to the 


uſes, and upon the truſts, thereof to be declared by another. 
indenture, intended to bear date the day next after the day of 


tent, 


the date hereof. IN WITNESS whereof the parties to theſe Concluſion, 


preſents their hands and ſeals have ſubfcribed and ſet, the day 
and year firſt-above written. 


Sealed, and delivered, being 


firſt duly ſtamped, in the Abraham Barker. (L. S.) 
preſence of | Cecilia Barker. (L. 8) 
SGeorge Carter. David Edwards. (L. 8.) 

William Browne Francis Golding. (L. 8.) 


$. 2. Deed of RELRASR. 


THIS INDENTURE of five parts, made the fourth day of Premiſes; | 


September, in the twenty-firſt year of the reign of our ſovereign 
lord GEORGE the ſecond by the grace of God king of Great 
Britain, France, and Ireland, detender of the faith, and fo 
forth, and in the year of our Lord one thouſand, ſeven hun- 


dred, and forty-ſeven, between Abraham Barker, of Dale Hall Parties, 


in the county of Norfolk, eſquire, and Cecilia his wife, of the 
firſt part ; David Edwards of Lincoln's Inn in the county of 
Middlefex, eſquire, executor of the laſt will and teſtament of 
Lewis Edwards, of Cowbridge in the county of Glamorgan, 
gentleman, his late father, deceaſed, and Francis Golding of 
the city of Norwich, clerk, of the ſecond part; Charles 
Browne of Enſtone in the county of Oxford, gentleman, and 
Richard More of the city of. Briſtol, merchant, of. the third 
part; John Barker, eſquire, ſon and heir apparent of the ſaid 
Abraham Barker, of the fourth part ; and Katherine Edwards, 
lpinſter, one of the fiſters of the ſaid David Edwards, of the 

vv „ fifth 
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Recital. | 
Contideration, 


Releaſe, 


Parcels. 


00- * F 1.3 


fifth part. WHEREAS a marriage is intended, by the permiſ- 
ſion of God, to be ſhortly had and ſolemnized between the ſaid 
John Barker and Katherine Edwards: NOW THIS INDEN- 
TURE WITNESSETH, chat in conſideration of the ſaid in- 
tended marriage, and of the ſum of five thouſand pounds, of 


2 and lawtul money of Great Britain, to the ſaid Abraham 


aiker, (by and with the conſent and agreement of the ſaid 
John Barker, and Katherine Edwards, teſtified by their being 


parties to, and their ſealing and delivery of theſe preſents,) by 


the ſaid David Edwards in hand paid at or before the enſealing 
and Gelivery hereof, being the marriage portion of the ſaid Ka- 
therine Edwards, bequeathed to her by the laſt will and teſtament 
of the ſaid Lewis Edwards, her late father, deceaſed ; the re- 
ceipt and payment whereof the ſaid Abraham Barker doth here- 
by acknowiege, and thereof, and of every part and parcel there- 
of, they the {aid Abraham Barker, John Barker, and Katherine 
Edwaids, do, and each of them duth, releaſe, acquit, and diſ- 
charge the ſaid David Edwards, his executors, and adminiſtra- 
tors, ſor ever by theſe preſents: and for pravidiag a competent 
jointuie aud proviſion of maintenance for the ſaid Katherine Ed- 
wards, in caſe ſhe ſhall, after the ſaid intended marriage had, 
ſurvive and overlive the ſaid John Barker her intended huſband : 
and for ſettling and aſſuring the capital meſſuage, lands, tene- 


ments, and hereditaments, herein after mentioned, unto ſuch 


uſes, and upon ſuch truſts, as are herein after expreſſed and de- 
clared : and for and in conſideration of the ſum of five ſhillings 
of lawful money of Great Britain to the ſaid Abraham Barker and 
Cecilia his wife in hand paid by the ſaid David Edwards and 
Francis Golding, and of ten ſhillings of like lawful money to 
them alſo in hand paid by the faid Charles Browne and Richard 
More, at or before the enſealing and delivery hereof (the ſeveral 
receipts whereot are hereby reſpeRively acknowledged,) they the 
ſaid Abraham Parker and Cecilia his wife, HAVE, and each of 
them hath, granted, bargained, fold, releaſed, and confirmed, 
and by theſe preſents do, and each of them doth, grant, bargain, 
ſell, xzetcaſe, and confirm unto the ſaid David Edwards and 
Francis Golding, their heirs and aſſigns, ALL that capital meſ- 
ſuace called Dale Hall, in the pariſh of Dale in the ſaid county 
of Norfolk, wherein the ſaid Abraham Barker and Cecilia his 
wite now dwell, and all thoſe their lands in the ſaid pariſh of 
Dale called or known by the name of Wilſon's farm, containing 
by eſtimation five hundred and forty acres, be the ſame more vr 
leſs, together with all and ſingular honſes, dovehouſes, barns, 
buildings, ſtables, yards. gardens, orchards, lands, tenements, 
meadows, paſtures, feedings, commons, woods, underwoods, 
ways, waters, water · courſes, fiſhings, privileges, profits, eaſe- 
ments, commodities, advantages, emoluments, hereditaments, 
ard appurtenances whatſoever to the ſaid capital meſſuage and 
ſarm belonging or appertaiuing, or with the ſame uled or 

a | enjoyed, 
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enjoyed, or accepted, reputed, taken, or known, as part, par- N'. Il. 
cel, or member thereof, or as belonging to the ſame or any part - 
thereof; (all which ſaid premiſes are now in the aQual poſſeſſi- 
on of the ſaid David Edwards and Francis Golding, by virtue 
of a bargain and ſale to them thereof made by the ſaid Abraham 
Barker and Cecilia his wife for one whole year, in conſiderati- © 
on of five ſhillings to them paid by the ſaid David Edwards and 
Francis Golding, in and by one indenture bearing date the day 
next before the day of the date hereof, and by force of the 
ſtatute for transferring uſes into poſſeſſion ;) and the reverſion 
and reverfions, remainder and remainders, yearly and other 
rents, iſſues, and profits thereof, and every part and parcel 
thereof, and alſo all the eſtate, right, title, intereſt, truſt, 
property, claim, and demand whatſoever, both at law and in 
equity, of them the ſaid Abraham Barker and Cecilia his wife, 
in, to, or out of, the ſaid capital meſſuage, lands, tene- 
ments, hereditaments, and premiſes: TO HAVE AND TO Hebendvs. 
HOLD the faid capital meſſuage, lands, tenements, heredita- 

ments, and all and fingular x1 th the premiſes herein before 

mentioned to be hereby granted and releaſed, with their and 

every of their appurtenances, unto the ſaid David Edwards and 

Francis Golding, their heirs and aſſigns, to ſuch uſes, upon 

ſuch truſts, and to and for ſuch intents and purpoſes as are 

herein after mentioned, expreſſed, and declared, of and con- 

cerning the ſame : that is to ſay, to the uſe and behoof of the To the uſe of 
ſaid Abraham Barker, and Cecilia his wife, according to their the grantors till 
ſeveral and reſpective eflates and intereſts therein, at the time ge! 

of, or immediately before the execution of theſe preſents, un- 

til the ſolemnization of the ſaid intended marriage : and from Then of the huf- 
and after the ſolemnization thereof to the ute and behoof of the band for life, 
ſaid Joba Barker, for and during the term of his natural life; c 4/ ; 
without impeachment of or for any manner of waſte, and 

from and after the determination of that eſtate, then to the Rerrairder to 
uſe of the ſaid David Edwards and Francis Golding, and their Auſtees to pre- 
heirs, during the life of the ſaid John Barker, upon truſt to ſup- — 
port and preſerve the contingent uſes and eſtates herein after 

limited from being defeated and deſtroyed, and for that purpoſe 

to make entries, or bring actions, as the caſe ſhal! require ; but 

nevertheleſs to permit and ſuffer the ſaid John Barker, and his 

aſſigns, during his life, to receive and take the rents and profits 

thereof, and of every part thereof, to and for his and their own 

uſe and benefit: and from and after the deceaſe of the faid John Remainder to 
Barker, then to the uſe and behoof of the ſaid Katherine Ed- the vife for life, 
wards, his intended wife, for and during the term of her na- —_— * 
tural life, for her jointure, and in lieu, bar and ſatisfadlion of N 
ber dower and thirds, at common law, which ſhe can or may 
have or claim, of, in, to, or out of, all, and every, or any, of 
the lands, tenements, and hereditaments, whereof or wherein 


Mention of bar- 
ain aud (ale. 


the faid John Barker now is, or at any time or times hercafrer 


during the coverture between =_ ſhall be, ſe ſed of any eſtate 
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Remainder to 
other truſtees 
for a term, up- 
on truſts after 
mentioned: 


Remainder to 
the firſt and 
other ſons of 
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of freehold or inheritance : and frbm and after the deceafe of the 
faid Katherine Edwards, or other ſooner determination of the ſaid 
eſtate, then to the uſe and behoof of the ſaid Charles Browne 
and Richard More, their executors, adminiſtrators, and afligns, 
for and during, and unto the full end and term of, five hundred 
years trom thence next enſuing and fully to be complete and 
ended, without impeachment of waſte : upon ſuch truſts never- 
theleſs, and to and for ſuch intents and purpoſes, and under 
and ſubject to ſuch proviſoes and agreements, as are herein at- 
ter mentioned, expreſſed, and declared of and concerning the 
ſame: and from and after the end, expiration, or other ſooner 
determination of the ſaid term of five hundred years, and ſub- 
ject thereunto, to the uſe and behoof of the firſt ſon of the ſaid 


h 3 Jr 
ul A us SE Barker on the body of the ſaid Katherine Edwards bis in- 


Remainder to 


the danghters, 


tended wite to be begotten, and of the heirs of the body of ſuch 
firſt ſon lawfully iſſuing ; and for default of ſuch iſſue, then to 
the uſe and behoof of the ſecond, third, fourth, fifth, ſixth, 
ſeventh, eighth, ninth, tenth, and of all and every 'otber the 
ſon and ſons of the ſaid John Barker on the body of the ſaid 
Katherine Edwards his intended wife to be begotten, ſeverally, 
ſucceſſively, and in remainder, one after another, as they and 
every of them ſhall be in ſeniority of age and prioiity of birth, 
and of the ſeveral and reſpeCtive heirs 05 the body and bodies of 
all and every ſuch ſon and ſons lawfully iſſuing ; the elder of 
ſuch ſons, and the heirs of his body iſſuing, being always to 
be preferred and to take before the younger of ſuch ſons, and 
the heirs of his or their body or bodies iſſuing: and for default 
of ſuch ifſue, then ta the uſe and behoof of all and every the 
daughter and daughters of the ſaid Johi®Barker on the body of 


the faid Katherine Edwards his intended wife to be begotten, 


as tenants in 
common, in 
tail: 


Remainder to 
the huſband in 
tail: N 
Remainder to 
the huſband's 
mother in fee. 
The truſt of the 
term declared. 


to be equally divided between them, (if more than one,) ſhare 
and ſhare alike, as tenants in common and not as jointenants, 
and of the ſeveral and reſpective heirs of the body and bodies 
of all and every ſuch daughter and daughters lawfully iſſuing : 
and for default of ſuch iſſue, then to the uſe and behoof of the 
heirs of the body of him the ſaid John Barker lawfully iſſuing : 
and for default of ſuch heirs, then to the uſe and behoof of the 
ſaid Cecilia, the wife of the ſaid Abraham Barker, and of 
her heirs and aſſigns for ever. AND as to, for, and concern- 
ing the term of five hundred years herein before limited to the 
ſaid Charles Browne and Richard More, their executors, ad- 
miniſtrators and aſſigns, as aforeſaid, it is hereby declared and 
agreed by and between all the ſaid parties to theſe preſents, that 
the ſame is ſo limited to them upon the truſts, and to and for the 
intents and purpoſes, and under and ſubject to the proviſoes and 
agreements, herein after mentioned, expreſſed, and declared, of 
and concerning the ſame: that is to fay, in caſe there ſhall be an 


eldeſt or only fon and one more or other child. or children of es 
| aj 
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and every 
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faid John Barker, on the body of the ſaid Katherine, his intended Ne. IT. 
wife to be begotten, then upon truſt that they the ſaid Charles - 
Browne and Richard Moore, their executors, adminiftrators, and to raiſe portions 
alligns, by ſale or mortgage of the ſaid term of five hundred years, fer younger 
or by ſuch other ways and means as they or the ſurvivor of them, AY 
or the executors or adminiſtrators of ſuch ſurvivor ſhall think fit, 
ſhall and do raiſe and levy, or borrow and take up at intereſt, 
the ſum of four thouſand pounds of lawful money of Great Bri- 
rain, for the portion or portions of ſuch other child and children 
(beſides the eldeſt or only ſon) as aforeſaid, to be equally di- 
vided between them (if more than one) ſhare and ſhare alike ; payable at cer- 
the portion or portions of ſuch of them as thall be a ſon or ſons tain times, 
to be paid at his or their reſpective age or ages of twenty-one 
years; and the portion or portions of ſuch of them as ſhall be 
a daughter or daughters to be paid at her or their reſpective age 
or ages of twenty one years, or day or days of marriage, which 
ſhall firſt happen. And upon this further truſt, that in the with mainte- 
mean time and until the ſame portions ſhall become payable as re MO 
aforeſaid, the ſaid Charles Browne and Richard More, their * ; 
executors, adminiſtrators, and aſſigns, ſhall and do, by and 
out of the rents, iſſues, and profits of the premiſes aforeſaid, 
raiſe and levy ſuch competent yearly ſum and ſums of money 
for the maintenance and education of fuch child or children, 
as ſhall not exceed in the whole the intereſt of their reſpeQive 

rtions after the rate of four pounds in the hundred yearly. 
PR O VIDEO always, that in caſe any of the ſame children and benefit of 
ſhall happen to die before his, her, or their portions ſhall be- ſurvivorſnip. 
come payable as aforeſaid, then the portion or portions of ſuch 
of them ſo dying ſhall go and be paid unto and be equally di- 
vided among the ſurvivor or ſurvivors of them, when and at 
ſuch time as the original portion or portions of ſuch ſurviving g 
child or children ſhall become payable as aforeſaid. PROVIDED I? no ſuch child, 
alſo, that in caſe there ſhall be no ſuch child or children of the 
faid John Barker on the body of the ſaid Katherine his intend- 
ed wife begotten, beſides an eldeſt or only ſon; or in caſe all 

fach child or children ſhall happen to die before all or if all die, 

or any of their ſaid portions ſhall become due and payable as a- | 
forefaid ; or in caſe the ſaid portions, and alſo ſuch maintenance or if the portions 
as aforeſaid, ſhall by the ſaid Charles Browne and Richard More be railed, 
their executors, adminiſtrators, or aſſigns, be raiſed and levied 
by any of the ways and means in that behalf aforementioned ; - 
or in caſe the ſame by ſuch perſon or perſons as ſhall for the or paid, 
time being be next in reverſion or remainder of the ſame pre- 
miſes expectant upon the ſaid term of five hundred years, ſhall or ſecured by 


be paid, or well and duly ſecured to be paid, according to the the perſon next 


true intent and meaning of theſe preſents; then and in any in remainder z 
of the ſaid caſes, and at all times thenceforth, the faid' term — reſidue of 
of five hundred years, or ſo much thereof as ſhall pang. 
main unſold, or undiſpoſed of for the purpoſes aforeſaid, 


14 ſhall 
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Ne. II. fhall ceaſe, determine, and be utterly void to all intents and 
L-—) purpoſes, any thing herein contained to the contrary thereof in 
Condition, that any wiſe notwithitanding. PROVIDED alſo, and it is hereby 
the uſes and further declared and agreed by and between all the ſaid parties 
— he to theſe preſents, that in caſe the ſaid Abraham Barker or 
void, on ſettling Cecilia his wife, at any time during their lives, or the life of 
other lands of the ſurveyor of them, with the approbation of the ſaid David 
equal value in Edwards and Francis Golding, or the ſurvivor of them, or the 
recompenie. executors and adminiſtrators of ſuch ſurvivor, ſhall ſettle, con- 

vey, and aſſure other lands and tenements of an eſtate of inhe- 
ritance in fee ſimple, in poſſeſſion, in ſome convenient place or 
places within the realm of Enyland, of equal or better value 
than the faid capital meſſuage, lands, tene ments, hereditaments 
and premiſes, hereby granted and releated, and in lieu, and 
recompenſe thereof, unto and for ſuch and the like uſes, in- 
tents, and purpoſes, and upon ſuch and the like truſts, as the 
ſaid capital meſſuage, lands, tenements, hereditaments, and pre- 
miles are hereby ſettled and aſſured unto and upon, then and in 
ſuch caſe, and at all times from thenceforth, all and every the 
uſe and uſes, truſt and truſts, eftate and eſtates herein before li- 
mited, expreſſed, and declared of or concerning the ſame, ſhall 
ceaſe, determine, and be utterly void to all intents and pur- 
poſes ; and the ſame capital mefſuage, lands, tenements, here- 
ditaments, and premiſes, ſhall from thenceforth remain and be 
to and for the only proper uſe and behoof of the ſaid Abraham 
Barker or Cecilia his wife, or the ſurvivor of them, ſo ſettling, 
conveying, and affuring ſuch other lands and tenements as a- 
foreſaid, and of his or 35 heirs and aſſigns for ever: and to and 
for no other uſe, intent, or purpoſe whatſoever ; any thing here- 
in contained to the contrary thereof in any wiſe notwithſtand- 
Covenant to ing. AND, for the conſiderations aforeſaid, and for barring 
levy a fine. all eſtates tail, and all remainders or reverfions thereupon ex- 
pectant and depending, if any be now ſubſiſting and unbarred 
or otherwiſe undetermined, of any in the ſaid capital meſſuage, 
lands, tenements, hereditaments, and premiſes, hereby granted 
and releaſed, or mentioned to be hereby granted and releaſed, 
or any of them, or any part thereof, the ſaid Abraham Barker 
for himſelf and the ſaid Cecilia his wife, bis and her heirs, ex- 
ecutors, and adminiſtrators, and the ſaid John Barker for him- 
ſelf, his heirs, executors, and adminiſtrators, do, and each of 
them doth, reſpeCtively covenant, promiſe, and grant, to and 
with the ſaid David Edwards and Francis Golding, their heirs, 
executors, and adminiſtrators, by theſe preſents, that they the 
ſaid Abrabam Barker and Cecilia his wife, and John Barker, 
ſhall and will, at the coſts and charges of the ſaid Abraham 
Barker, before the end of Michaelmas term next enſuing the 
date hereof, acknowledge, and levy, before his Majeſty's juſtices 
of the court of common pleas at Weſtminſter, one or more fine 
or fines, ſur cognizance 4 droit, come ceo, fc. with proclamations 
according 
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according to the form of the ſtatutes in that caſe made and pro- 
vided, and the uſual courſe of fines in ſuch caſes accuſtomed, + 
unto the faid David Edwards, and his heirs, of the ſaid capital 
meſſuage, lands, tenements, hereditaments, and premiſes, by 

| ſuch apt and convenient names, quantities, qualities, number 
of acres, and other deſcriptions to aſcertain the ſame, as ſhall 
be thought meet: which ſaid fine or fines, ſo as aforeſaid or in 
any other manner levied and acknowledged, or to be levied and 
acknowledged, ſhall be and enure, and ſhall be adjudged, deem- 
ed, conſtrued, and taken, and ſo are and were meant and in- 
tended, to be and enure, and are hereby declared by all the 
ſaid parties to theſe preſents to be and enure, to the uſe and be- 
hoof of the ſaid David Edwards, and his heirs and afligns; to 
the intent and purpoſe that the ſaid David Edwards may, by 
virtue of the ſaid fine or fines ſo covenanted and agreed to be inorder to make 
levied as aforeſaid, be and become perfect tenant of the figs. OE 
hold of the ſaid capital meſſuage, lands, tenements, heredita- [im 3 
ments, and all other the premiles, to the end that one or more may be ſuffered; 
good and perte& common recovery or recoveries may be there- 

ot had and ſuffered, in ſuch manner as is herein after for that 

purpole mentioned. And 'it is hereby declared and agreed by 

and between all the faid parties to theſe preſents, that it ſhall 

and may be lawful to and for the ſaid Francis Golding, at the 

coſts and charges of the faid Abraham Barker, before the end 

of Michae!mas term next enſuing the date hereof, to ſue forth 

and proſecute out of his majeſty's high court of chancery one or 

more writ or writs of entry ſur diſſei/en en le paſt, returnable be- 

fore his majeſty's juſtices of the court of common pleas at Weſt- 

minſter, thereby demanding by apt and convenient names, quan- 

tities, qualities, number ot acres, and other deſcriptions, the 

ſaid capital meſſuage, lands, tenements, hereditaments, and 

premiſes, _ the ſaid David Edwards; to which faid writ, 

or writs, of entry he the ſaid David Edwards ſhall appear gras» 

tis, either in his own proper perſon, or by his attorney thereto + 

lawfully authorized, and vouch over to warranty the faid Abra- 

ham Barker, and Cecilia his wite, and John Backer ; who ſhall 

allo gratis appear in their proper perſons, or by their attorney, 

or attorneys, thereto lawfully authoriſed, and enter into the 

warranty, and vouch over to warranty the common vouchee of 

the ſame court; who ſhall alſo appear, and after imparlance 

ſhall make default; ſo as judgment ſhall! and may be thereupon 

had and given for the ſaid Francis Golding, to recover the ſaid 

capital meſſuages, hands, tenements, hereditaments, and pre- 

miſes, againſt the ſaid David Edwards, and for him to recover 

in value againſt the ſaid Abraham Barker and Cecilia his wife, 

and John Barker, and for them to recover in value againſt the 

ſaid common vouchee, and that execution ſhall and may be 

thereupon awarded and had accordingly, and all and every other 

act and thing be done and executed, needfu] and requiſite for 

| the 
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to the preceding 
uſes in this deed. 


Other cove- 
nants; 


ſor quiet enjoy- 
ment, 
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the ſuffering and perfecting of ſuch common recovery or reco- 
veries, with vouchers as aforeſaid. And it is hereby further 
declared and agreed by and between all the ſaid parties to theſe 
preſents, that immediately from and after the ſuffering and 

rfeting of the ſaid recovery or recoveries, ſo as aforeſaid, or 
in any other manner, or at any other time or times, ſuffered or 
to be ſuffered, as well theſe preſents and the aſſurance hereby 
made, and the ſaid fine or fines ſo covenanted to be levied as 
aforeſaid, as alſo the ſaid recovery or recoveries, and alſo all 
and every other fine or fines, recovery and recoveries, convey- 
ances, and aſſurances in the law whatſoever heretofore had, 
made, levied, ſuffered, or executed, or hereafter to be had, 
made, levied, ſuffered, or executed, of the ſaid capital meſ- 
ſuage, lands, tenements, hereditaments, and premiſes, or any 
of them, or any part thereof, by and between the ſaid parties 
to theſe preſents or any of them, or whereunto they or any of 
them are or ſhall be parties or privies, ſhall be and enure, and ſhall 
be adjudged, deemed, conſtrued, and taken; and ſo are and were 
meant and intended, to be and enure, and the recoveror or reco- 
verors in the ſaid recovery or recoveries named or to be named, 
and his or their heirs, ſhall ſtand and be ſeized of the ſaid capi- 
tal meſſuage, lands, tenements, hereditaments, and premiſes, 
and of every part and parcel thereof, to the uſes, upon the truſts, 
and to and for the intents and purpoſes, and under and ſubject to 
the proviſoes, limitations and agreements, herein before mention- 
ed, expreſſed, and declared, of and concerning the fame. AND 
the ſaid Abraham Barker, party hereunto, doth hereby for him- 
ſelf, his heirs, executors, and adminiſtrators, further covenant, 
promiſe, grant, and agree, to and with the faid David Edwards 
and Francis Golding, their heirs, executors, and adminiſtra- 
tors, in manner and form following; that is to ſay, that the 
ſaid capital meſſuage, lands, tenements, hereditaments, and 
premiſes, ſhall and may at all times hereafter remain, continue, 
and be, to and for the uſes and purpoſes, upon the truſts, and 
under and ſubject to the proviſoes, limitations, and agreements, 


herein before-mentioned, expreſſed, and declared, of and con- 


free from in- 
cumbrances; 


cerning the ſame, and ſhall and may be peaceably and quietly 
had, held, and enjoyed accordingly, without any lawful let or 
interruption of or by the ſaid Abraham Barker or Cecilia his 
wife, parties hereunto, his or her heirs or aſſigns, or of or by 
any other perſon or perſons lawfully claiming or to claim from, 
by, or under, or in truſt for him, her, them, or any of them ; 
and ſhall ſo remain, continue, and be, free and clear, and 


freely and clearly acquitted, exonerated, and diſcharged, or 
otherwiſe by the ſaid Abraham Barker, or Cecilia his wife, 
parties hereunto, his or her heirs, executors, or adminiſtrators, 
well and ſufficiently ſaved, defended, kept harmleſs, and in- 

x demnified 


A xt 


demnified of, from, and againſt all former and other gifts, 
grants, bargains, ſales, leaſes, mortgages, eſtates, titles, tcou- 
bles, charges, and incumbrances whatloever, had, made, done, 
committed, occalioned, or ſuffered, or to be had, made, done, 
committed, accahoned, or fuffered, by the ſaid Abraham Bar- 
ker, or Cecilia his wite, or by kis and her: anceſtors, or any of 
them, or by his, her, their, or any of their act, means, aſſent. 


conſent, or procurement: AND MOREOVER that he the and for further 
ſaid Abraham Barker, and Cecilia his wite, parties hereunto, aſſurance. 


and his and her heirs, and,all other perſons having or lawfully 
claiming, or Which ſhall or may have or lawfully claim, any 
eſtate, right, title, trust, or intereſt, at law or in equity, of, 
in, to, or out of, the ſaid capital meſſuage, lands, tenements, 
| hereditaments, and premiſes, or any ot them, or any part there- 
of, by or under or in tiuſt for him, her, them, or any of them, 
or by or under his ot her anceſtors or any of them, ſhall and 
will from time to time, and at all times hereafter, upon every 
reaſonable tequeſt, and at the colt and charges, of the ſaid Da- 
vid Edwards and Francis Golding, or either of. them, their 
or either of their heirs, executors, or adminiſtrators, make, do, 
and execute, or cauſe to be made, done, and executed, all ſuch 
further and other lawiul and reaſonable acts, deeds, convey- 
ances, and aſſurances in the law whatſoever, for the further, 
better, more pertect, and abſolute granting, conveying, ſet- 
tling, and aſſuring of the ſame capital — lands, tene- 
ments, heredicaments, and premiſes, to and for the uſes and 
purpoſes, upon the truſts, and under and ſubject to the provi- 
ſoes, limitations and agreements, hercin before mentioned, ex- 
preſſed, and declared, of and concerning the ſame, as by the 
faid David Edwards and Francis Goluing or either of them, 
their or either of their heirs, executors, or adminiſtrators, or 
their or any of their counſel learned in the law ſhall be reaſona- 
bly adviſed, devited, or required: ſo as ſuch further aſſurances 
contain in them no further or other warranty or covenants than 
againſt the perſon or perſons, his, her, or their heirs, who ſhall 
make or do the ſame; and ſo as the party or parties, who ſhall 
be requeſted to make ſuch further atlurances, be not compelled 
or compellable, for making or doing thereof, to go and travel 
above ſive miles from his, her, or their then re!peCtive dwellings, 


or places of abode. PROVIDED LASTLY, and it is hereby Power of te- 
further declared and agreed by and between all the parties to ation. 


theſe preſents, that it ſhall and may be lawful to and for the 
faid Abraham Barker and Cecilia his wife, John Barker and 
Katherine bis intended wife, and David Edwards, at any time 
or times hereafter, during their joint lives, by any writing or 


writings under their reſpective hands and ſeals, and atteſted by 


two or more credible witneſſes, to revoke, make void, alter 
or change all and every or any the uſe and uſes, eſtate and 
eſtates, herein and hereby before limited and declared, or men- 
tioned or intended to be limited and declared, of and in the 

capital 
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Ne. II. capital meſſuage, lands, tenements, hereditaments, and pre- 
C=R-y miſes aforeſaid, or of and in any part or parcel thereof, and to 
Concluſion, declare new and other uſes of the ſame, or of any part or par- 

cel thereof, any thing herein contained to the contrary thereof 
in any wiſe notwithſtanding. IN WITNESS WHEREOF the 
parties to theſe preſents their hands and ſeals have ſubſcribed and 
ſet, the day and year firſt above written. 


Sealed, and delivered, being. Abraham Barker. 


(L. 8.) 

firſt duly ſtamped, in the Cecilia Barker. (L. S.) 
preſence of Pe”, David Edwards. (L. 8.) 
| George Carter. Francis Golding, (L. 8.) 
Willam Brown, Charles Browne. (L. 8.) 
Richard More. (L S.) 

ohn Barker. (L. 8.) 

therine Edwards. (L. S.) 
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Ne. III. 


An OBL1GATION, or BonD, with Cox pbiriox for the 

Payment of Money. | 
| ate! ALL MEN by theſe preſents, that I David Ed- 
| wards, of Lincoln's Inn in the county of Middleſex, 
eſquire, am held and firmly bound to Abraham Barker of Dale- 
Hall in the county of Norfolk, eſquire, in ten thouſand pounds 
of lawful money of Great Britain, to be paid to the ſaid Abra- 
ham Barker, or his certain attorney, executors, adminiſtrators, 
or aſſigns; for which payment well and truly to be made, I 
bind myſelf, my heirs, executors, and adminiſtrators, firmly by 
theſe preſents, ſealed with my ſeal. Dated the fourth day of 
September in the twenty firſt year of the reign of our ſovereign 
lord GzoxGe the ſecond by the grace of God king of Great Bri- 
tain, France, and Ireland, defender of the faith, and ſo forth, 
and in the year of our Lord one thouſand, ſeven hundred, and 
forty-ſeven. 

THE CONDITION of this obligation is ſuch, that if the 
above bounden David Edwards, his heirs, executors, or admi- 
niſtrators, do and ſhall well and truly pay, or cauſe to be paid, 
unto the above named Abraham Barker his executors, admi- 
niſtrators, or aſſigns, the full ſum of five thouſand pounds, of 
lawful Britiſh money, with lawful intereſt for the ſame, on the 
fourth day of March next enſuing the date of the above written 
obligation, then this obligation ſhall be void and of none effect, 
or elſe ſhall be and remain in full force and virtue. 


Sealed, and delivered, bein : 
firſt duly famped, in the David Edwards. (L. 8.) 
preſence of _ 
George Carter. 
William Browne. 
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Ne. IV. 
A Fixx of Lands, ſur Cognizance de droit, come ceo, c. 


$. 1. Writ of Covenant; or PxAkcirE. 


E ORG E the ſecond by the grace of God of Great Bri- 
tain, France, and Ireland king, defender of the faith, 

and ſo forth; to the ſheriff of Norfolk, greeting. COM- 
MAND Abraham Barker, efquire, and Cecilia his wife, and 
John Barker, eſquire, that juſtly and without delay they per- 
form to David Edwards, eſquire, the covenant made between 
them of two meſſuages, two gardens, three hundred acres of 


land, one hundred acres of meadow, two hundred acres of paſ- 


ture, and fifty acres of wood, with the appurtenances, in Dale ; 
and unleſs they ſhall ſo do, and if the faid David ſhall give you 
ſecurity of proſecuting his claim, then ſummon by good ſum- 


moners the faid Abraham, Cecilia, and John, that they ap- 


Sheri" rowmrn, 


poor before our juſtices, at Weſtminſter, from the day of faint 
ichael in one month, to ſhew wherefore they have not done it : 
and have you there the ſummoners, and this writ. WITNESS 
ourſelf at Weſtminſter, the ninth day of October, in the twen- 


ty firſt year of our reign, 


| Summoners of | 
Pledges of F Jobo Doe, the within nam- ] John Den. 
preſecution, N Richard Roe. ed Abraham, Ce-] Richard Fen: 
| cilia, and John. 


§. 2. The Licence to agree. 
m— DAVID EDW ARDS, eſquire, gives to the lord 


to wit. F the king ten marks, for licence to agree with 
Abraham Barker, eſquire, of a plea of covenant of two meſ- 
ſuages, two gardens, three hundred acres of land, one hundred 
acres of meadow, two hundred acres of paſture, and fifty acres 
of wood, with the appurtenances, in Dale. 


§. 3. The Concord. 


AND THE AGREEMENT 18 SUCH, to wit, that the 


aforeſaid Abraham, Cecilia, and John, have acknowledged the 
atoreſaid 
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aforefaid tenements, with the appurtenances, to be the right of 
him the faid David, as thoſe which the ſaid David hath of the 
gift of the aſoreſaid Abraham, Cecilia, and John; and thoſe 
they have remiſed and quitted claim, from them and their heirs, 
to the aforeſaid David and his heirs for ever. And further, the 
fame Abraham, Cecilia, and John, have granted for rhemſelyes 
and their heirs, that they will warrant to the aforefaid David, 
and his heirs, the aforeſaid tenements, with the appurtenances, 
againſt all men for erer. And for this recognition, remiſe, 
quit-claim, warranty, fine, and agreement, the faid David hath 
given to the ſaid Abraham, Cecilia, and John, two hundred 
pounds ſterling. 


F. 4. The Note, or Abſtraf. 
Norfolk, } BETWEEN David Edwards, eſqui:ze, complain- 


| to wit. F ant, and Abraham Barker, eſquire, and Cecilia 
his wife, and John Barker, eſquire, deforciants, of two meſ- 


ſuages, two gardens, three hundred acres of land, one hundred 


acres of meadow, two hundred acres of paſture, and fifty acres 
of wood, with the appurtenances, in Dale, whereupon a plea 
of covenant was ſummoned between them; to wit, that the 
faid Abraham, Cecilia, and John, have acknowleged the afore- 
faid tenements, with the appurtenances, to be the right of him 
the ſaid David, as thoſe which the ſaid David hath of the gift 
of the aforeſaid Abraham, Cecilia, and John ; and thoſe they 
have remiſed and quitted claim, from them and their heirs, to the 
aforeſaid David and his heirs for ever. And further, the ſame 
Abraham, Cecilia, and John, have granted for themſelves, and 
their. heirs, that they will warrant to the aforeſaid David, and 
his heirs, the aforeſaid tenements, with the appurtenances, 
againſt all men for ever. And for this recognition, remiſe, quit- 
claim, warranty, fine, and agreement, the faid David hath given 
to the ſaid Abraham, Cecilia, and John, two hundred pounds. 


F. 5. The Foot, Chirograph, or Indentures, of the FIN x. 
Norfolk, } THIS IS THE FINAL AGREEMENT, made 


to wit. Jin the court of the lord the king at Weſtminſter, 


from the day of Saint Michael in one month, in the twenty firſt 
year of the reign of the lord GeorGe the ſecond by the grace 
of God of Great Britain, France, and Ireland, king, defender 
of the faith, and ſo forth, before John Willes, Thomas Abney, 
Thomas Burnet, and Thomas Birch, juſtices, and other faich- 
ful ſubjects of the lord the king then there preſent, between 


David Edwards, eſquire, complainant, and Abraham Barker, 
eſquite, 
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eſquire, and Cecilia his wife, and John Barker, eſquire, defor- 
ciants, of two meſſuages, two gardens, three hundred acres of 
land, one hundred acres of meadow, two hundred acres of paſ- 
ture, and fifty acres of wood, with the appurtenances, in Dale, 
whereupon a plea of covenant was ſummoned between them in 
the ſame court; to wit, that the aforeſaid Abraham, Cecilia, and 
John, have acknowledged the aforeſaid tenements, with the ap- 
purtenances, to be the right of him the ſaid David, as thoſe 
which the ſaid David bath of the gift of the aforeſaid Abraham,. 
Cecilia, and John ; and thoſe they have remiſed and quitted 
claim, from them and their heirs, to the aforeſaid David and his 
heirs for ever. And further, the ſame Abraham, Cecilia, and 
John, have granted for themſelves and their heirs, that they will 
warrant-to the aforeſaid David and his heirs, the aforeſaid tene- 
ments, with the appurtenances, againſt all men for ever. And 
for this recognition, remiſe, quit-claim, warranty, fine, and 
agreement, the ſaid David hath given to the faid Abraham, Ce- 
cilia, and John, two hundred pounds ſterling. 


g. 6. Proclamations, endorſed upon the Fixx, according to 
the Statutes. pas 


THE FIRST proclamation was made the ſixteenth day of 
November, in the term of ſaint Michael, in the twenty firſt year 
of the king within written. og 

THE SECOND proclamation was made the fourth day of Fe- 
bruary, in the term of ſaint Hilary, in the twenty firſt year of the 


king within written. 


E THIRD proclamation was made the thirteenth dey of 


May, in the term of Eaſter, in the twenty firſt year of the king 


within written. | 

THE FOURTH proclamation was made the twenty eighth 
day of June, in the term of the holy Trinity, in the twenty ſe- 
cond year of the king within written. . 
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France, and Ireland, king, defender of the faith, and fo 
forth ; to the ſheriff of Norfolk, greeting. COMMAND David 
Edwards, efquire, that juſtly and without delay he render to 
Francis Golding, clerk, two meffuages, two gardens, three hun- 
dred acres of land, one hundred acres of meadow, two hundred 
acres of paſture, and fifty acres of wood, with the appurtenances, 
in Dale, which he claims tobe his right and inheritance, and into 
which the ſaid David hath not entry, unleſs after the diſſeiſin, 
which Hugh Hunt thereof unjuſtly, and without judgment, hath 
made to the aforeſaid Francis, within thirty years now laſt paſt, 
as he ſaith, and whereupon he complains that the aforeſaid Da- 
vid deforceth him. And unleſs he ſhall fo do, and if the faid 
Francis ſhall give you ſecurity of proſecuting his claim, then ſum- 
mon by good ſummoners the faid David, that he appear before 
our jullices at Weſtminſter, on the octave of ſaint Martin, to ſhew 
wherefore he hath not done it : and have yon there the ſum- 
monets, and this writ. | WITNESS ourſelf at Weſtminſter, the 
twenty ninth day of October, in the twenty firſt year of our 
reign. „ 


G' ORGE the ſecond by the grace of God of Great Britain; 


Pledges of 7 John Doe. Summoners of the 0 John - © 
ol ads 4 Richard Roe. within- named David, & Richard Fen. 
Tad WK: + 


$. 2. Exemplification of the Recovery Roll. © 
\EORGE. the ſecond by the grace of God of Great 


Britain, France, and Ireland, king, defender of the faith, 
and ſo forth; to all to whom theſe our preſent letters ſhall come, 
greeting. KNOW YE, that among the pleas of land, enrolled 
at Weſtminſter, before Sir Jokn Willes, knight, and. his fel- 
lows, our juſtices of the bench, of the term of ſaint Michael, 
in the twenty firſt year of our reign, upon the fifty ſecond roll 


it is thus contained. ENTRY returnahle* on the -oQtave of ſaint Re.vry, 


2 Note, That if the recovery be had with ſingle voucher, the paris marked 
thus“ in 2 are ctnitied, 


Vor. II, M m Martin. 


Sheriff * return, 
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common vou- 


xviii AFT PEN DI X. | 
Ne. V. Martin. NORFOLK, to wit: Francis Golding, clerk, in hi- 
Le proper perſon demandeth againſt David Edwards, eſquire, two 
mand againſt meſſuages, two gardens, three hundred acres of land, one hun- 
the tenant. red acres of meadow, two hundred acres of paſture, and fifty 
acres of wood, with the appurtenances, in Dale, as his right 
and inheritance, and into which the faid David hath not entty, 
| _unleſs after the diſſeiſin, which Hugh Hunt thereof unjuſtly, 
and without judgment, hath made to the aforeſaid Francis, 
Count. within thirty years now. laſt paſt, And whereupon he faith, 
OY that be himſelf was ſeiſed of the tenements aforeſaid, with the 
,appurtenances, in his demeſne as of fee and right, in time of 
peace, in the time of the lord the king that now is, by taking 
Eſplees. the profits thereof to the value [of fix ſhillings and eight 
- pence, and more, in rents, corn and graſs:] and into which [the 
Lad David hath not entry, unleſs as aforeſaid:] and thereupon 
Defence of the he bringeth ſuit, [and good ane AND the ſaid David in his 
tenant. roper perſon comes and .defendeth his right, when [and where 
Voucher. it ſhall behove him] and thereupon voucheth to warran 
« Warranty, John Barber, elne who is preſent here in coutt in his 
«« proper perſon, the tenements aforeſaid with the appur- 
> « tenances to him freely warranteth, [and prays that the ſaid 
« Demand Francis may count againſt him.] AND bereupon the faid 
Lug the . Francis demandeth againſt the ſaid John, tenant by his own 
vournes. * warranty, the tenements aforeſaid with the appurtenances, in 
Count. © form, aforeſaid, c. And . he ſaith, that he him- 
3 « ſelf was ſeiſed of the tenements aforeſaid, with the appurte 
* nances, in his demeſne as of fee and right, in time of peace, in 
© the time of the lord the king that now is, by taking the profits 
thereof to the value, c. And into which, Fe. And there- 
« Defence ol upon he bringeth ſuit, tc. AND. the aforeſaid John, te- 
« the vouchee. © nant by his own warranty, defends his right, when, tc. 
and thereupon he further voucheth to warranty” Jacob Mor- 
* Second land; who is preſent here in court in his proper perſon, and 
— the tenements aforeſaid, with the appurtenances, to him freely 
ä 3 55 AND hereupon _ ſaid Francis demandeth 
emand againſt 22ainft the ſaid Jacob, tenant by his own warranty, the tene- 
5 8 — aforeſaid, with the — in form aforeſaid, Oc. 
vouchee, And whereupon he faith, that be himſelf was ſeiſed of the te- 
Count. nements aforeſaid, with the appurtenances, in his demeſne as 
of fee and right, in time of peace, in the time of the lord the 
king that now is, by taking the profits thereof to the value, c. 
And into which, &c. And thereupon he bringeth ſuit, Cc. 
the AND the aforeſaid Jacob, tenant by his own warranty, de- 
— fends his right, when, c. And faith that the aforeſaid Hugh 
chee. did not diſſeiſe the aforeſaid Francis of the tenements aforeſaid, 
Plea, a/ diſſeiſia. as the aforeſaid Francis by his writ and count aforeſaid above 


® The clauſes, between hooks, are no otherwiſe expreſſed in the record 
doth 


than by an &c · 
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again, but bath departed in contempt of t 


a PPENDSTS: XiX ; 
"doth ſuppoſe : and of this he puts himſelf upon the 2 No. V. 
AND the aforeſaid Francis thereupon craveth leave to impat ; 
and he hath it. And afterwards the aforeſaid Francis cometh Imparlance. 


again here into court in this ſame term in his on, 

= the aforeſaid Jacob, though —_— her op ould mop not Default of the 
court, and maketh ha von 

default. THEREFORE IT IS CONSIDERED, that the Judgment for 

aforeſaid Francis do recover his ſeifin againſt the aforeſaid Da- the demandant. 

vid of the tenements aforeſaid, with the appurtenances ; and Recovery in 

that the ſaid David have of the land of the aforefaid © John, to value. 

« the value [of the tenements aforeſaid ;] and further, that the 

„ ſaid John, have of the land of the ſaid” Jacob to the value 

[of the tenements aforeſaid.] And the ſaid Jacob in mercy. 

AND hereupon the faid Francis prays a writ of the lord the Amercement. 

king, to be directed to the ſheriff of the county aforeſaid, to 

cauſe him to have full ſeiſin of the tenements aforeſaid with the 

appurtenances: and it.is granted unto him, returnable here 

without delay. Afterwards, that is to ſay, the twenty eighth Award of the 

day of November in this fame term, here cometh the ſaid gener 

Francis in his proper perfon ; and the ſheriff, namely fir Charles 

Thompſon, knight, now ſendeth, that he by virtue of the wric 

aforeſaid to him directed, on the twenty fourth day of the fame 

month, did cauſe the ſaid Francis to have full ſeiſin of the tene- 

ments aforeſaid with the appurtenances,” as he was commanded. 

ALL AND SINGULAR which premiſes, at the requeſt of Exemplificatios 

the ſaid Francis, by the tenor of theſe preſents we have held «catinued, 

good to be exemplified. In teſtimony whereof we have cauſed 


our ſeal, appointed for ſealing writs in the bench aforeſaid, to 


be affixed to theſe preſents. NESS Sir John Willes, knight, Tobe. 
at Weſlminſter, the twenty eighth day of November, in the | 
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